STATE OF MINNESOTA
IN SUPREME COURT

C6-84-2134

ORDER FOR HEARING TO CONSIDER PROPOSED
AMENDMENTS TO THE MINNESOTA RULES OF
CIVIL PROCEDURE ’

IT IS HEREBY ORDERED that a hearing be had before this Court in Courtroom 300
of the Minnesota Supreme Court, Minnesota Judicial Center, on October 9, 1996 at 9:00 a.m.‘ to
consider the recommendations of the Minnesota Supreme Court Advisory Committee on Rules of
Civil Procedure to amend the Rules of Civil Procedure. A copy of the report containing the;
proposed amendments is annexed to this order and may also be found at the Court's World Wide
Web site: (www.courts.state.mn.us).

IT IS FURTHER ORDERED that:

1. All persons, including members of the Bench and Bar, desiring to present
written statements concerning the subject matter of this hearing, but who do not wish to make an oral
presentation at the hearing, shall file 12 copies of such statement with Frederick Grittner, Clerk of

the Appellate Courts, 305 Judicial Center, 25 Constitution Avenue, St. Paul, Minnesota 55155, on

or before September 25, 1996, and




2. All persons desiring to make an oral ﬁresentation at the hearing shall file
12 copies of the material to be so presented with the aforesaid Clerk together with 12 copies of a
request to make an oral presentation. Such statements and requests shall be filed on or before
September 25, 1996.

Dated: August 5, 1996

BY THE COURT:
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MACKENZIE & HALLBERG

PROFESSIONAL ASSOCIATION

Trial Lawyers :
Reed K. Mackenzie* 150 South Fifth Street
Mark A. Hallberg* Suite 2500
Michael W. Ungert Minneapolis, MN 55402
John M. Dornik
Legal Assistants Sept ember 25 , 1 996 Telephone 612/335-3500
Teresa Erickson FAX 612/335-3504
Barbara Retzlaff -
Mona Winston, R.N. OFF‘CE OF

APPELLATE COURTS

SEP 251936

HAND DELIVERED

Frederick K. Grittner

Supreme Court Administrator o g
MINNESOTA SUPREME COURT F%%_E
305 Minnesota Judicial Center

25 Constitution Avenue

St. Paul, MN 55155-6102

Dear Mr. Grittner:-

Enclosed are 12 copies of Request for Oral Presentation & Written
Submission, together with Minnesota State Bar Association Committee
on Court Rules and Administration’s Report of Special Subcommittee
on Proposed Amendments to Minnesota Rules of Civil Procedure.

Very truly yours,
Michael W. Unger

MWU : dme
Enclosures

*Civil trial specialists, certified by the Minnesota State Bar Association and the National Board of Trial Advocacy.
1Civil trial specialist, certified by the Minnesota State Bar Association.




OFFICE OF
STATE OF MINNESOTA APPELLATE COURTS

IN SUPREME COURT SEP 2 5 1996

In re: Hearing to Consider Proposed Amendments
to the Minnesota Rules of Civil Procedure.

REQUEST FOR ORAL PRESENTATION
& WRITTEN SUBMISSION

TO: The Supreme Court of the State of Minnesota:

Michael W. Unger states as follows:

1. That I am an attorney licensed to practice law in the
State of Minnesota and Chairman of the Minnesota State Bar Associ-
ation Committee on Court Rules and Administration.

2. That I request to participate in oral presentations
scheduled by the Court for October 9, 1996 to address proposed
changes in the Minnesota Rules of Civil Procedure, which are of
interest or concern to the members of the Minnesota State Bar
Association.

3. That I respectfully submit the attached written report of
a Subcommittee on a Committee on Court Rules and Administration.
The Subcommittee report is scheduled for consideration by the full
Committee on Court Rules and Administration on October 2, 1996. I
request permission to present the final actions taken by the Com-
mittee on Court Rules and Administration on October 9, 1996.

Dated: September 25, 1996. Respectfully Submitted,

7¢%a%;”1(1,,<:t:§A_,,
Michael W. Unger,“~#131416

MACKENZIE & HALLBERG, P.A.

150 South Fifth Street, Ste 2500

Minneapolis, MN 55402

612-335-3500

Attorneys for Committee on Court
Rules and Administration,

Minnesota State Bar Association




MINNESOTA STATE BAR ASSOCIATION
COMMITTEE ON COURT RULES AND ADMINISTRATION

REPORT OF SPECIAL SUBCOMMITTEE ON PROPOSED AMENDMENTS TO
MINNESOTA RULES OF CIVIL PROCEDURE
INTRODUCTION

On July 22, 1996, an advisory committee to the Minnesota
Supreme Court issued recommendations for rules changes in the
Minnesota Rules of Civil Procedure. This report was first pub-
lished for the general public by an order dated August 5, 1996.
The recommendations were posted on the Court’s Internet site on or
about that time. They were also published in Finance & Commerce on
August 16, 1996. The Minnesota State Bar Association was unable to
obtain copies of the rules from the Internet and requested a hard
copy that was received in mid-September of 1996. The Court has so-
licited written and oral comments with a deadline for a written
submission on or before September 25, 1996. The Court’s hearing is
set for October 9, 1996.

GENERAL OBSERVATIONS

The primary thrust of the proposed rules changes are to con-
form the Minnesota Rules of Civil Procedure to various changes
adopted in the Federal Rules of Civil Procedure since 1991. 1In
most instances, the Advisory Committee has recommended amendments
to conform the Minnesota rules to the federal rules. There are a
number of exceptions, however, and one is particularly significant.

Arguably, the recommended changes dealing with discovery prac-
tices are likely to increase the cost of litigation without a cor-
responding benefit. For example, the additional cost associated
with a recommendation to permit routine expert depositions could be

so substantial as to create a chilling effect for many litigants.



The impact of such a change may fall disproportionately on those
with the least financial resources. The need for such a role
change, and the likely benefit is uncertain.

As a general matter the Subcommittee feels that the proposed
changes have been developed without adequate input from the Bar and
without adequate time for thoughtful consideration and debate. The
Subcommittee is concerned that changes of such magnitude warrant
wider debate and input from the Minnesota Bar than time allows.
Ideally, the changes proposed should be the subject of deliberation
by the House of Delegates or, preferably, the General Assembly.
Regrettably, this does not appear possible.

Another concern arises from the communication with the Bar
Association about these proposed changes. The State Bar’s leader-
ship and the leadership of this Committee were unaware that the
Advisory Committee was reviewing and acting upon these rule changes
until after action was taken.

The Subcommittee questions the need for the short time line
for response, comment and enactment. This is particularly true
since Minnesota’s own version of the federal rules is still under
deliberation by the Federal District Court. It strikes us that the
recommendations before the Supreme Court are both premature and
hasty.

FEDERAL CHANGES NOT RECOMMENDED FOR MINNESOTA

Of the changes in the federal rules which are not being re-
commended for adoption in Minnesota, the Subcommittee feels that
only two items receive special comment: Changes to Rule 11; Rule

26(a) (1) requiring initial disclosures.
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Rule 11: The Subcommittee is in complete agreement that the
changes to Rule 11 are unnecessary in Minnesota. The Supreme
Court’s decision in Uselman v. Uselman, provides clear standards
for the 1lower courts to utilize in resolving Rule 11 sanction
issues.

Rule 26(a) (1) - Initial Disclosure: This provision of the
federal rules requires each party to initially disclose information
such as names of individuals 1likely to have relevant evidence,
descriptions of documents that will be available for inspection and
copying, calculation of damages and relevant insurance agreements.
Under the new federal provision, this information is to be dis-
closed without the necessity of any interrogatory or other dis-
covery request.

The Supreme Court Advisory Committee suggests that this pro-
vision not be incorporated in state court practice because it
would, "merely add an additional and costly layer of discovery."
The Subcommittee is of divided opinion about the wisdom of this
conclusion. Half of the Subcommittee believes that the initial
disclosure requirements under the federal rules are designed to
simplify the discovery process by eliminating the need to conduct
discovery of what should be non-controversial matters. The Ad-
visory Committee noted that disclosure of initial facts and
identity of witnesses has not traditionally been a problem in
Minnesota. Those favoring initial disclosure agree and find that
requiring disclosure will not be a problem in most cases, but will
provide early information at minimal expense.

A contrary view is held by the other half of the Subcommittee.

According to this view, standard interrogatory requests already
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seek this type of information. By separating out certain matters
for treatment under the initial disclosure rule while leaving
others to interrogatories, we increase the likelihood that any sort
of discovery problems will end up being presented in a fragmented
fashion. Under existing practice, all issues may be dealt with at
one time in the context of responses to interrogatories.

All members of the Subcommittee agree that should initial dis-
closure be adopted in Minnesota, it should be modified to accommo-
date Minnesota’s "hip pocket filing" practice. Any requirement for
initial disclosure should only arise after an action is filed with
the court.

RULES CHANGES RECOMMENDED FOR ADOPTION

The Committee has reviewed the remaining recommended rules
changes and finds most of them to be worthwhile. The proposed
changes to Rules 26 and 30 are objectionable, however. Addition-
ally, special comment is warranted on the proposed change to Rule
5.

Rule 5: The Subcommittee enthusiastically endorses the pro-
posed changes to Rule 5 and, in particular, the proposed provision
prohibiting court administrators from rejecting papers for filing.
It is the unanimous view of the subcommittee that it is not the ap-
propriate role for a court administrator to determine when to ac-
cept papers for filing. If there is a dispute about the appropri-
ateness of the filing, this is more properly presented for con-
sideration to the court.

Rule 26 - Discovery:

A. Mandatory Expert Witness Disclosure: The Subcommittee

unanimously agrees that the mandatory expert witness disclosure
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should not be adopted unless it provides a specific exception for
treating physicians. In the case of treating physicians, the Sub-
committee believes that the current practice of limiting discovery
to expert interrogatories is most appropriate. 1In our experience,
the vast majority of the medical profession finds the need to pro-
vide medical/legal information to be an unwelcome part of their
professional practice. The requirements of mandatory disclosure
(such as revealing the list of all cases in which the expert has
testified, furnishing a list of publications, and the like) provide
an additional burden that would be most unwelcome. It would be
unfair to the litigants to impose a rule for which they have little
or no control and ability to compel compliance.

Under the ethical rules which govern the medical profession,
treating physicians are not to assume the role of advocate, and are
required to be objective and impartial providers of expert medical
opinion. A patient’s attorney is in no position to secure the type
of cooperation necessary to comply with the mandatory expert dis-
closures.

The Subcommittee also finds this requirement to be repugnant
on public policy grounds. The medical profession should not be
forced to have to attend to the business of litigation requirements
any more than is absolutely necessary to secure the advancement of
justice. There is little or no problem in Minnesota with regard to
disclosure of treating physician opinions. Accordingly, this Rule
should not be adopted unless there is an express provision ex-
empting treating physicians.

As to specially retained experts whose primary purpose is to

render medical/legal opinions, rather than treat the patient, the

(5)



majority of the Subcommittee thinks the proposed amendment is de-
sirable because it expands the scope of expert discovery without
being unduly burdensome. It should be noted, however, that this
recommendation is somewhat inconsistent with the recommendation
that there not be initial discovery disclosures. Clearly the
requirement of expert witness disclosures does provide an "ad-
ditional layer of discovery" and raises the specter of new grounds
for contention and dispute in practice.

One member of the Subcommittee opposes the proposed change be-
cause the existing rules usually work well without adding expense
to the discovery process.

B. Discoverability of Witness Statements: The Advisory Com-
mittee appears to recommend a dramatic change restricting the dis-
coverability of witness statements. Since no rationale is offered
for this change, it is assumed by this Subcommittee that the pro-
posed change may be an oversight. Minnesota State Court Practice
Rule 26.02(c) has long allowed discovery of witness statement with-
out making a showing out of the work/product doctrine. This has
been a conscious departure from the federal practice over the

years. ee e.d., Leer v. Chicago, Milwaukee, St. Paul & Pacific

Railway Company, 308 N.W.2d 305, 307 n.4 (Minn, 1981). The Ad-
visory Committee recommendation would eliminate this longstanding
and successful distinction of Minnesota state court practice. The
Subcommittee strongly opposes this recommendation. The discover-
ability of witness statements has long been proven to advance the
"search for truth" in litigation.

C. Expert Witness Depositions: The Subcommittee opposes the

recommendation for adoption of the rule change at 26.02(d) expert
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depositions without seeking prior court approval. For many years,
Minnesota practice has intentionally deviated from federal practice
in this regard. (Prior to the federal rule change, expert deposi-
tions were routinely permitted in the District of Minnesota.) The
routine taking of expert depositions adds a tremendous cost to
litigation that is generally unnecessary. These depositions can
easily cost a few thousand dollars. There are occasionally cases
where expert depositions may be needed, but such exceptions are
best determined by the judge or by agreement by the parties. It is
a rare case where expert depositions are essential to a resolution
of a case.

Additionally, the same points must be made with regard to the
impact of such a rule on treating physicians. Routine discovery
depositions of treating physicians will not only add expense of
several thousand dollars per deposition, but will double the demand
for the time of treating physicians, time which would be better
spent treating patients.

D. Privilege Log: The proposed amendments to Rule 26.02(e)
would merely codify the standard interrogatory requests of many
current practitioners. The best "form interrogatories" currently
call for a description of the basis of privilege whenever a privi-
lege objection is raised. The Subcommittee believes, however, that
a comment should be added cautioning that the requirement of a
privilege log is not meant to require itemization of each and every
document, nor to provide a detail of information that may run con-
trary to the point of the privilege itself. In many cases, a
description in very general terms of the nature of documents being

withheld may often be adequate.
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E. Supplementation of Discovery Responses: The proposed rule
to Rule 26.05(a) contains a drafting error. The proposed amendment
would use the redundant language of both "seasonably" and "at ap-
propriate intervals." One of these phrases should be dropped.
These redundant phrases are not incorporated in the current Federal
Rules.

F. Rule 26 Comments: The Subcommittee believes that the Ad-
visory Committee’s comments on the provisions of Rule 26 should not
be adopted in their entirety. The comments seem more extensive
than seems appropriate.

Rule 30.04: The Subcommittee wishes to note its enthusiastic
approval of the proposed changes to Rule 30.04. There are a sig-
nificant number of lawyers who engage in appropriate objections
during depositions. The proposed rule changes clarify the appro-
priate standard and approach for making objections at depositions.

Form 24: The proposed form for use in mandatory expert wit-
ness disclosures should be revised to make clear they do not apply
to treating physicians. This would be best accomplished by delet-
ing the following language from lines 1172 and 1173:

"about each of the persons it may call to

offer opinion testimony at the trial of this

action. These disclosures are made..."
CONCLUSION

We recommend adoption of this report for presentation to the
Minnesota Supreme Court.

Respectfully Submitted,
Brian Melendez, Minneapolis
Eric Larson, Rochester

Michael Unger, Minneapolis
Willard Wentzel, Minneapolis
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MACKENZIE & HALLBERG

PROFESSIONAL ASSOCIATION

Trial Lawyers

Reed K. Mackenzie* 150 South Fifth Street
Mark A. Hallberg* Suite 2500
Michael W. Ungert Minneapolis, MN 55402
John M. Domik

Legal Assistants September 30, 1996 Telephone 612/335-3500
Teresa Erickson FAX 612/335-3504
Barbara Retzlaff

Mona Winston, R.N.

OFFICE OF
APPELLATE COURTS
OCT 1 1996

Frederick K. Grittner )

Supreme Court Administrator f:ll_EE[)
MINNESOTA SUPREME COURT

305 Minnesota Judicial Center

25 Constitution Avenue

St. Paul, MN 55155-6102

Dear Mr. Grittner:

It has come to my attention that we filed a draft of the Subcom-
mittee Report that contains minor errors. Please find enclosed 12
copies of the final draft which omits these errors. I would ap-
preciate it if you would take steps to see that the copies pre-
viously filed are replaced with the enclosed final draft.

The full court Rules Committee is scheduled to take up this subject
during a meeting on Wednesday, October 2. Should final action be
taken at that time, I will supply further written notice so that
the Court may be aware of the status of the Committee’s work prior
to the hearing.

Thank you.
Very truly yours,
Michael Wézggégl——
MWU : dme
Enclosures

*Civil erial specialists, certified by the Minnesota State Bar Association and the National Board of Trial Advocacy.
1Civil tvial specialist, certified by the Minnesota State Bar Association.




\ 'OFFICE OF
\PPELL[F\ ¥
MINNESOTA STATE BAR ASSOCIATION \TE COURTS
COMMITTEE ON COURT RULES AND ADMINISTRATION 0CT 1 19|
REPORT OF SPECIAL SUBCOMMITTEE ON PROPOSED AMENDMENTS TQ.
MINNESOTA RULES OF CIVIL PROCEDURE ﬁ LED
INTRODUCTION

On July 22, 1996, an advisory committee to the Minnesota
Supreme Court issued recommendations for rules changes in the
Minnesota Rules of Civil Procedure. This report was first pub-
lished for the general public by an order dated August 5, 1996.
The recommendations were posted on the Court’s Internet site on or
about that time. They were also published in Finance & Commerce on
August 16, 1996. The Minnesota State Bar Association was unable to
obtain copies of the rules from the Internet and requested a hard
copy that was received in mid-September of 1996. The Court has so-
licited written and oral comments with a deadline for a written
submission on or before September 25, 1996. The Court’s hearing is
set for October 9, 1996.

GENERAL OBSERVATIONS

The primary thrust of the proposed rules changes are to con-
form the Minnesota Rules of Civil Procedure to various changes
adopted in the Federal Rules of Civil Procedure since 1991. In
most instances, the Advisory Committee has recommended amendments
to conform the Minnesota rules to the federal rules. There are a
number of exceptions, however, and one is particularly significant.

Arguably, the recommended changes dealing with discovery prac-
tices are likely to increase the cost of litigation without a cor-
responding benefit. For example, the additional cost associated
with a recommendation to permit routine expert depositions could be

so substantial as to create a chilling effect for many litigants.



The impact of such a change may fall disproportionately on those
with the least financial resources. The need for such a rule
change, and the likely benefit is uncertain.

As a genefal matter the Subcommittee feels that the proposed
changes have been developed without adequate input from the Bar and
without adequate time for thoughtful considération and debate. The
Subcommittee is concerned that changes of such magnitude warrant
wider debate and input from the Minnesota Bar than time allows.
Ideally, the changes proposed should be the subject of deliberation
by the House of Delegates or, preferably, the General Assembly.
Regrettably, this does not appear possible.

Another concern arises from the communication with the Bar
Association about these proposed changes. The State Bar’s leader-
ship and the leadership of this Committee were unaware that the
Advisory Committee was reviewing and acting upon these rule changes
until after action was taken.

ThevSubcommittee questions the need for the short time 1line
for response, comment and enactment. This is particularly true
since Minnesota’s own version of the federal rules is still under
deliberation by the Federal District Court. It strikes us that the
recommendations before the Supreme Court are both premature and
hasty.

FEDERAL CHANGES NOT RECOMMENDED FOR MINNESOTA

Of the changes in the federal rules which are not being re-
commended for adoption in Minnesota, the Subcommittee feels that
only two items receive special comment: Changes to Rule 11; Rule

26(a) (1) requiring initial disclosures.
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Rule 11: The Subcommittee is in complete agreement that the
changes to Rule 11 are unnecessary in Minnesota. The Supreme
Court’s decision in Uselman ;. Uselman, provides clear standards
for the lower courts to utilize in resolving Rule 11 sanction
issues.

ﬁule 26(a) (1) - Initial Disclosure: This provision of the
federal rules requires each party to initially disclose information
such as names of individuals 1likely to have relevant evidence,
descriptions of documents that will be available for inspection and
copying, calculation of damages and relevant insurance agreements.
Under the new federal provision, this information is to be dis-
closed without the necessity of any interrogatory or other dis-
covery request.

The Supreme Court Advisory Committee suggests that this pro-
vision not be incorporated in state court practice because it
would, “mefely add an additional and costly layer of discovery."
The Subcommittee is of divided opinion about the wisdom of this
conclusion. Half of the Subcommittee believes that the initial
disclosure requirements under the federal rules are designed to
simplify the discovery process by eliminating the need to conduct
discovery of what should be non-controversial matters. The Ad-
visory Committee noted that disclosure of initial facts and
identity of witnesses has not traditionally been a problem in
Minnesota. Those favoring initial disclosure agree and find that
requiring disclosure will not be a problem in most cases, but will
provide early information at minimal expense.

A contrary view is held by the other half of the Subcommittee.

According to this view, standard interrogatory requests already
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seek this type of information. By separating out certain matters
for treatment under the initial disclosure rule while leaving
others to interrogatories, we increase the likelihood that any sort
of discovery problems will end up being presented in a fragmented
fashion. Under existing practice, all issues may be dealt with at
one time in the context of responses to interrogatories.

All members of the Subcommittee agree that should initial dis-
closure be adopted in Minnesota, it should be modified to accommo-
date Minnesota’s "hip pocket filing" practice. Any requirement for
initial disclosure should only arise after an action is filed with
the court.

RULES CHANGES RECOMMENDED FOR ADOPTION

The Committee has reviewed the remaining recommended rules
changes and finds most of them to be worthwhile. The proposed
changes to Rules 26 and 30 are objectionable, however. Addition-
ally, special comment is warranted on the proposed change to Rule
5.

Rule 5: The Subcommittee enthusiastically endorses the pro-
posed changes to Rule 5 and, in particular, the proposed provision
prohibiting court administrators from rejecting papers for filing.
It is the unanimous view of the subcommittee that it is not the ap-
propriate role for a court administrator to determine when to ac-
cept papers for filing. If there is a dispute about the appropri-
ateness of the filing, this is more properly presented for con-
sideration to the court.

Rule 26 - Discovery:

A. Mandatory Expert W?tness Disclosure: The Subcommittee

unanimously agrees that the mandatory expert witness disclosure
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should not be adopted unless it provides a specific exception for
treating physicians. In the case of tfeating physicians, the Sub-
committee believes that the current practice of limiting discovery
to expert interrogatories is most appropriate. In our experience,
the vast majority of the medical profession finds the need to pro-
vide medical/legal information to be an unwelcome part ofAtheir
professional practice. The requirements of mandatory disclosure
(such as revealing the list of all cases in which the expert has
testified, furnishing a list of publications, and the like) provide
an additional burden that would be most unwelcome. It would be
unfair to the litigants to impose a rule for which they have little
or no control and ability to compel compliance.

Under the ethical rules which govern the medical profession,
treating physicians are not to assume the role of advocate, and are
required to be objective and impartial providers of expert medical
opinion. A patient’s attorney is in no position to secure the type
of cooperation necessary to comply with the mandatory expert dis-
closures.

The Subcommittee also finds this requirement to be repugnant
on public policy grounds. The medical profession should not be
forced to have to attend to the business of litigation requirements
any more than is absolutely necessary to secure the advancement of
justice. There is little or no problem in Minnesota with regard to
disclosure of treating physician opinions. Accordingly, this Rule
should not be adopted unless there is an express provision ex-
empting treating physicians.

As to specially retained experts whose primary purpose is to

render medical/legal opinions, rather than treat the patient, the
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majority of the Subcommittee thinks the proposed amendment -is de-
sirable because it expands the scope of expert discovery without
being unduly burdensome. It should be noted, however, that this
recommendation is somewhat inconsistent with the recommendation
that there not be initial discovery disclosures. Clearly the
requirement of expert witness disclosures doeslprovide an "ad-
ditional layer of discovery" and raises the specter of new grounds
for contention and dispute in practice.

One member of the Subéommittee opposes the proposed change be-
cause the existing rules usually work well without adding expense
to the discovery process.

B. Discoverability of Witness Statements: The Advisory Com-
mittee appears to recommend a dramatic change restricting the dis-
coverability of witness statements. Since no rationale is offered
for this change, it is assumed by this Subcommittee that the pro-
posed change may be an oversight. Minnesota’s Civil Procedure Rule
26.02(c) has long allowed discovery of witness statement without
making a showing under the work/product doctrine. This has been a

conscious departure from the federal practice over the years. See

e.q., Leer v. Chicago, Milwaukee, St. Paul & Pacific Railway
Company, 308 N.W.2d 305, 307 n.4 (Minn, 1981). The Advisory

Committee recommendation would eliminate this 1longstanding and
successful distinction of Minnesota state court practice. The
Subcommittee strongly opposes this recommendation. The discover-
ability of witness statements has long been proven to advance the
"search for truth" in litigation.

C. Expert Witness Depositions: The Subcommittee opposes the

recommendation for adoption of the rule change at 26.02(d) per-
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mitting expert depositions without seeking prior court approval.
For many years, Minnesota practice has intentionally deviated from
federal practice in this regard. (Prior to the federal rule
change, expert depositions were routinely permitted in the District
of Minnesota.) The routine taking of expert depositions adds a
tremendous costAto litigation that is generally unnecessary. These
depositions can easily cost a few thousand dollars. There are
occasionally cases where expert depositions may be needed, but such
exceptions are best determined by the judge or by agreement by the
parties. It is a rare case where expert depositions are essential
to a resolution of a case.

Additionally, the same points must be made with regard to the
impact of such a rule on treating physicians. Routine discovery
depositions of treating physicians will not only add expense of
several thousand dollars per deposition, but will double the demand
for the time of treating physicians, time which would be better
spent treating patients.

D. Privilege Log: The proposed amendments to Rule 26.02(e)
would merely codify the standard interrogatory requests of many
current practitioners. The best "form interrogatories" currently
call for a description of the basis of privilege whenever a privi-
lege objection is raised. The Subcommittee believes, however, that
a comment should be added cautioning that the requirement of a
privilege log is not meant to require itemization of each and every
document, nor to provide a detail of information that may run con-
trary to the point of the privilege itself. In many cases, a
description in very general terms of the nature of documents being -

withheld may often be adequate.
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E. Supplementation of Discovery Responses: The proposed rule
to Rule 26.05(a) contains a drafting error. The proposed amendment
would use the redundant language of bbth "seasonably" and "at ap-
propriate intervals." One of these phrases should be dropped.
- These redundant phrases are not incorporated in the current Federal
Rules. |

F. Rule 26 Comments: The Subcommittee believes that the Ad-
visory Committee’s comments on the provisions of Rule 26 should not
be adopted in their entirety. The comments seem more extensive
than seems appropriate.

Rule 30.04: The Subcommittee wishes to note its enthusiastic
approval of the proposed changes to Rule 30.04. There are a sig-
nificant number of lawyers who make inappropriate objections during
depositions. The proposed rule changes clarify the appropriate
standard and approach for making objéctions at depositions.

Form 24: The proposed form for use in mandatory expert wit-
ness disclosures should be revised to make clear they do not apply
to treating physicians. This would be best accomplished by delet-
ing the following language from lines 1172 and 1173:

"about each of the persons it may call to

offer opinion testimony at the trial of this

action. These disclosures are made..."
CONCLUSION

We recommend adoption of this report for presentation to the
Minnesota Supreme Court.

Respectfully Submitted,
Brian Melendez, Minneapolis
Eric Larson, Rochester

Michael Unger, Minneapolis
Willard Wentzel, Minneapolis
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LOS ANGELES

ROBINS, KAPLAN, MILLER & CIRESI

ATTORNEYS AT LAW

ATLANTA 2800 LASALLE PLAZA

BOSTON 800 LASALLE AVENUE
AMININEADNAIIC MININECATA REREANDDINIE

CHICAGO MIIININLADVUVLIO, IVIINNNLOWVIN Q09U oV

TELEPHONE (612) 349-8500
FACSIMILE (612) 339-418]

MINNEAPOLIS

ORANGE COUNTY

SAINT PAUL

SAN FRANCISCO JouN F. EISBERG
(612) 349-8753
WASHINGTON, D. C. October 1, 1996 OFF‘CE(}K_
Mr. Frederick Grittner APPELLATE w78
Clerk of the Appellate Courts
305 Judicial Center m -3 1996
25 Constitution Avenue ;
St. Paul, MN 55155 E R U
’ | Tl

Re:  Proposed Amendments to the Minnesota Rules of Civil Procedure
Case No. C6-84-2134

Dear Sir;

We respectfully request the opportunity to appeal before the Court on October 9, 1996 to make an
oral presentation regarding the proposed amendments to the Minnesota Rules of Civil Procedure.

Please distribute the attached written summary of our presentation respectfully submitted by me and
by John Degnan with the Bassford firm.

Respectfully submitted,

BASSFORD, LOCKHART, TRUESDELL & BRIGGS

o G Do

hn M. Degnan

JFE/ml
Enclosure

1075210-1




WRITTEN STATEMENT

The undersigned lawyers have been practicing primarily within the field of medical negligence
litigation for approximately 20 years. John Eisberg has represented plaintiffs in this field of practice
and has served as a member of the Board of Governors of the American Trial Lawyers Association
and the Minnesota Trial Lawyers Association. John Degnan has represented defendants and insurers
in this speciality and is a former President of the MDLA. Both of us strongly oppose the Advisory
Committee’s proposed change in Rule 26.01(b) requiring that expert witnesses provide signed reports
in support of their opinions; and likewise oppose proposed Rule 26.02(d)(1), expanding the right to
take depositions of experts and their opinions.

The preparation and trial of medical malpractice cases has generally been handled by several
individuals and firms, particularly among the defense bar. The current practice among those of us
who engage in this speciality has been to provide detailed answers to interrogatories to opposing
counsel that sets forth the substance of the opinions of each of our experts. Minnesota law, enacted
a few years ago, requires each expert to sign his or her answer. That requirement was enacted by the
Legislature after a consensus was reached by representatives from groups including the MTLA,
MDLA, the Minnesota Medical Association, the Minnesota Hospital Association, and all of the
principal insurers of physicians in Minnesota (including The St. Paul Cos. and Midwest Medical
Insurance Co.) These persons concluded that no further change was required in our discovery rules
in so far as they pertained to the providing of expert witness testimony. As a result of our practice,
counsel seldom request or require reports or depositions of experts. When more information is
required of an expert, counsel either permit an informal conference with that individual or agree to
a deposition if a reciprocal courtesy is extended to the other side. Therefore, we respectfully submit,
the Rule as it presently exists works as it was intended to; it isn’t broken; it doesn’t require fixing.
Furthermore, as the Rule presently stands, it promotes fairness to all parties. Hence, we believe that
any change in the Rule would result in an enormous alteration of our practice and would be, in our
opinion, opposed by almost every practitioner and insurance carrier involved in this type of litigation
in Minnesota.

Whether one is representing plaintiffs or defendants, it is extremely difficult to find physicians who
will agree to review cases, let alone getting them to agree to testify in one. In significant medical
malpractice cases (which includes probably 90% of all cases tried) experts are often retained from
out-of-state by both plaintiffs and defendants and it is not all that unusual for each side to have a
minimum of three experts who will testify on issues of liability, causation and damages. The proposed
Rule contemplates that each of these experts will prepare or approve a report that sets forth basically
every conceivable piece of testimony that may be elicited during a direct examination of that witness,
as well as inclusion of all exhibits the witness will use during his or her direct examination. While the
Rule indicates that the disclosure of this report will be “made at least 90 days before the trial date or
the date the case is to be ready for trial” there can be no doubt that preparation of such testimony will
need to be completed well in advance of trial, and in all probability many months in advance of trial.
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In our opinion, such a Rule would have an extremely chilling effect on the ability of both plaintiffs
and defendants to find qualified and reputable experts as witnesses rather than “hired guns”.
Physicians will simply not make the time commitment that is required under this Rule to either
prepare or review a report that contemplates this type of disclosure requirement -- in addition to
spending all of the time that is needed to prepare for his or her testimony just before trial. For those
who will act as experts, the expense to each side will increase geometrically. This additional burden
and expense will not result in any corresponding benefit to either party.

In addition, from the plaintiffs’ standpoint, it is difficult if not inconceivable to prepare a script setting
forth the substance of a direct examination, coupled with exhibits, prior to knowing the identity and
opinions of the defendants’ experts and the substance for those opinions. Often times exhibits and
other data that assist the expert in explaining opinions to a jury are not and cannot be prepared until
sometime shortly before trial. This is true whether the lawyer is representing a defendant or a
plaintiff.

The proposed Rule also specifically provides that the individuals who have prepared reports shall be
deposed. Those who support this change appear to believe that since depositions are permitted of
experts that such depositions will be shorter because the opposing party has a report to review in
advance of the deposition. We believe this will simply not be the case. First of all, as stated, under
present practice, depositions of medical experts are generally not taken. This Rule will significantly
change that practice. Secondly, the deposition will not be any shorter. It will undoubtedly lengthen
the deposition since counsel will be probing into all areas suggested by the report without the same
type of concerns that he or she might have if that cross-examination was conducted in front of a jury.

And, obviously, explaining to the expert that he or she will be required to write or assist in the
preparation of such a report, testify at trial, and testify at a deposition will only either add to the
expense of the case for all parties or diminish the likelihood of retaining an expert whose opinions
really matter.

As previously stated, under current practice the opinion of the experts set forth in answers to
interrogatories must be approved by the expert before it is disclosed to opposing counsel. In our
offices, that involves preparing a summary of the opinion based on conversations that have occurred
with the expert. The expert is then sent this proposed answer for his or her review and approval. The
expert then makes whatever modifications are required and then signs off on the answer. Even this
relatively limited process can often times take months to accomplish. We can only speculate as to
the amount of time that would be required to get an expert to sign an actual report.
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In conclusion, we respectfully request that this Court reject any change to the Rules requiring the
preparation and disclosure of expert reports and the requirement of taking depositions of expert
witnesses. More than most, we need to be able to continue to work cooperatively with medical
expert witnesses. These proposed changes make our work virtually impossible. Finally, to mimic the
Federal Rules, which so far to date are untested and unproven, would be a serious mistake for the
District Courts in Minnesota. It also would unfairly add immeasurably to the costs of litigation to all
sides without in any measurable degree adding to the administration of justice or the improvement
of our present discovery Rules.

Respectfully submitted

PLAN, MILLER & CIRESI

JFE/ml
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STATE OF MINNESOTA
IN SUPREME COURT
C6-84-2134

Summary of the presentation of Stephen 8. Eckman, ESQ., an attorney licensed

to practice in the State of Minnesota, presented to the Supreme Court Justices in

conjunction with the hearing of October 9, 1996.

1 DUCTION

The undersigned respectfully requests the Court to consider the following
observations and comments regarding the proposed amendments to the Rules of Civil
Procedure for the State of Minnesota. The observations and thoughts that follow are those
of the undersigned after consultation with numerous practitioners of civil litigation in the
State of Minnesota.

I am a civil litigation attorney, having practiced primarily plaintiff civil tort litigation
for the past 24 years. I am certified as a specialist in civil trial advocacy by the National
Board of Trial Advocacy, and as a civil trial specialist by the Minnesota State Bar
Association. I have served in various offices as well as President of the Minnesota Trial
Lawyers Association and served for several years on the Board of Governors of the
Association of Trial Lawyers of America. For several years, I have served on the Ethics
Committee of ATLA and have chaired that committee.

I previously served, by appointment of former Chief Justice Douglas Amdahl, on the
Supreme Court Advisory Committee on the Rules of Civil Procedure, and participated in
many meetings and discussions regarding previous amendments to the Rules considered and

eventually adopted by this Court.




PRACTICE BACKGR D

The undersigned is lead trial lawyer in a firm of eight civil litigation attorneys located
in Minneapolis. I have been active in the trial of civil litigation cases in the states of
Minnesota, Illinois, Wisconsin, Iowa, North Dakota, South Dakota, Florida, West Virginia,
Indiana, Missouri, Nebraska, Montana, Colorado and New Jersey. I have tried to jury
verdict, civil cases in both State and Federal Courts in the aforementioned jurisdictions. I
have conducted discovery in a wide variety of litigation throughout the United States.

DISCUSSION

It is my sole purpose in the presentation of this paper to urge you to reject the
Advisory Committee’s proposed change in Rule 26.02(d)(1) which proposes that you expand
the scope of civil discovery to permit unbridled depositions of expert witnesses.

It is my considered professional opinion that such an expansion of discovery would
be a serious mistake on your part and would do a great injustice to the civil justice system
in the State of Minnesota.

ARGUMENT
The Advisory Committee, as presently constituted, has apparently come to the
conclusion that the depositions of experts should be allowed as a matter of right. Without
reference to empirical study on the point, the remarkable suggestion is made that "numerous
problems” would be somehow avoided if depositions of experts were permitted without leave
of Court.
Such a practice, which is in some states, would result in a significant increase in the

cost of litigation with no identifiable reduction in trials. If, as represented, the committee




is interested in streamlining litigation, cutting costs to the parties and shortening the time
to disposition, the last thing this Court should do is adopt this proposed change.

I can state without equivocation that expert witness depositions are, more often that
not, fishing expeditions entered into for the purpose of preparing elaborate records with
which to "trip up" an expert at trial. Experts report the discovery depositions to be
harassing, argumentative, time-consuming and confusing. Often, it is sad to say, attorneys
ask questions in the depositions that would never be permitted trial. These actions have the
unavoidable effect of discouraging academics, business people, teaching physicians and other
potential expert witnesses from participating in the litigation process.

At its worse, such a rule (as is the practice in the Illinois State Courts) permits
discovery depositions not only of all experts but of all treating physicians. This outrageous
waste of physician time has led countless physicians to advise attorneys that they "want
nothing more to do with this case" and request repeatedly to be excluded from further
proceedings. The problem the undersigned has run into is that physicians refuse to see
patients because of the likelihood of lengthy and time-consuming expert depositions which
unduly harass the treating physician and discourage him/her from ever giving medical
opinions in a case.

We do not want this situation in Minnesota. We have enjoyed a good working
relationship with doctors and other experts in our state. They are called upon routinely to
write comprehensive reports and furnish 26(b)(4) interrogatory answers which have served
the legal profession very well. There is absolutely no excuse for the harassing of experts

when full and complete interrogatory answers serve the purpose.




If it ain’t broke, don’t fix it. All that is required is for a vigorous trial managing judge
to insist that for any conclusion to be introduced in Court it must have been disclosed in
advance by report or interrogatory answer. This suffices our litigation needs.

CONCLUSION

I cannot emphasize enough the regressiveness of the committee’s recommendation
here. It is unimaginable that this recommendation has flowed from an honest cross section
of the trial bar. In a time in which the public is increasingly disgusted with the cost and
time involved in civil litigation, it is inconceivable that this Court could justify the expansion
of discovery into this area. To the extent that the Federal Rules have done this, I can state
that it has been a mistake. The new Federal Rules have resulted in an expansion of
discovery rather than a reduction. Cases are taking longer to prepare, not less time.

Finally, and importantly, the provision of expert depositions as a matter right also
establishes another disturbing trend which has not been addressed by the Advisory
Committee. That is, expert depositions as a matter of right establish "standard practice” in
the legal malpractice community. Practitioners have admitted to me that they would
terrified to find themselves facing an excess verdict when they have not taken the
depositions of the experts. The malpractice implications of failure to take expert depositions
make the Committee’s suggestion that the Rules will "make discovery depositions of many
experts unnecessary” is naive at best and misleading at worst. The allowing of expert
depositions as a matter of right in the states which permit it have made the depositions of
experts routine resulting in countless hours of more work with no improvement in settlement

prospects or of the avoidance of trial.




This;recommendation should be rejected.

RESPECTFULLY SUBMITTED

NG
Nt A5,

Stephen|/S. Eckman (#25586)
501B Bytler Square

100 North Sixth Street
Minneapolis, MN 55403-1592
(612) 338-6565
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Dear Mr. Grittner:

Enclosed are the original and twelve copies of this letter, which represents my writ-
ten statement concerning the proposed amendments to the Minnesota Rules of
Civil Procedure. This statement is filed pursuant to the Court's August 9, 1996,
order.

The only rule I would like to comment on is 26.01(b)(2). The pertinent portion of
the proposed rule reads as follows:

Except as otherwise stipulated or directed by the court, this disclosure
shall, with respect to a witness who is retained or specially employed to
provide expert testimony in the case or whose duties as an employee of
the party regularly involve giving expert testimony, be accompanied by
a written report prepared and signed by the witness.

My concern is twofold: (1) that the disclosure rule should apply only to experts who
will be called as witnesses at trial and (2) that the expert not be required to prepare a
report. Each of these concerns is explained below.

First, proposed Rule 26.01(b)(2) refers to an expert witness "who is retained or spe-
cially employed to provide expert testimony in the case." It is not clear whether this
is intended to apply only to experts expected to testify at the time of trial. That cer-
tainly might be implied by the fact that proposed Rule 26.02(d)(2) maintains the
distinction between experts intended to be called and those who are not intended to
be called as witnesses. I believe this is a valuable distinction and allows parties to
contact those experts who will put forth their best case. Conversely, if all experts are
required to be disclosed, regardless of whether the parties intend them to be called as
trial witnesses, there will be a chilling effect on expert selection. Since that would be
undesirable, I suggest adding language indicating that the disclosure requirements
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apply only to those experts whom the parties expect will be called as witnesses at the
time of trial.

Second, the proposed rule requires the disclosure to include a "written report pre-
pared and signed by the witness." My objection to this portion of the rule is that the
written report should not have to be prepared by the expert as long as the disclosure
is signed by the expert, verifying that it represents his or her opinion. It has been my
experience in working on medical malpractice cases (where only the expert's signa-
ture is required on a disclosure) that this system works well and results in informa-
tive, substantive disclosures which experts can be held to at the time of their trial
testimony. On the other hand, it is my experience from federal court practice that
when experts are required to prepare the report themselves they rarely understand
the need for strict compliance with the disclosure requirements. Even when it is
explained to them in some detail, I see many of those requirements glossed over or
left out entirely. I believe this is due to the fact that the experts do not understand
the purposes behind the requirements and therefore treat them as legal boilerplate,
which would only interfere with the expression of their opinions. Going back and
getting supplemental reports to cover material which has been omitted is expensive,
time-consuming, and frustrating for all involved. For all of these reasons, I believe
it is enough if the disclosure report is simply signed by the expert, verifying that it is
a true and accurate statement of his or her opinions.

I thank the Court for the opportunity to address these matters.

Sincerely yours,

|
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MINNESOTA SUPREME COURT

RE: PROPOSED AMENDMENTS TO THE MINNESOTA RULES OF CIVIL
PROCEDURE

Dear Justices of the Supreme Court:

I am writing concerning the proposed amendments to the Rules
of Civil Procedure. Specifically, I would ask that the disclosures
of prior testimony for healthcare professionals testifying as to
damages, under Rule 26.01(b) (2) be prospective only. I believe it
would be an impossible burden on most treating physicians to have
to recreate a list of testimony over the past four years.
Certainly, with notice, we can have them begin accumulating such
information, but it will be difficult and quite expensive for the
first attorney requesting a list to pay the cost of having the
doctor or his staff accumulate this information.

Further, although the Rule requests a report, I am assuming
that the report can reference the medical records and notes without
having to incorporate all of them for purposes of the disclosure.

With respect to the amendments to Rule 26.01(d), the Rule
appears to dictate that depositions may only take place after a
report is provided. I don’t know that such language is necessary
as a party may choose to take the deposition without having
possession of the report, or may decide to waive the requirement of
the report and rely on the deposition. It appears from the earlier
portions of Rule 26.01 that a report is going to be mandated from
all experts absent a court order to the contrary, which makes the
second sentence "If a report from the expert . . ." superfluous.

Yours truly,

Charles /T. Hvass, Jr.
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August 23, 1996

OFFICE OF
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Mr. Frederick Grittner
Clerk of Appellate Courts F ".E

305 Judicial Center
25 Constitution Avenue
St. Paul, MN 55155

Re: Supreme Court Order

Dear Mr. Grittner:

Pursuant to the Supreme Court's Order of August 5, 1996, pertaining to the
proposed amendments of the Minnesota Rules of Civil Procedure, I wish to offer

this letter as my statement in opposition in certain of the modifications and
changes which have been proposed to the Court.

My concerns principally arise from the proposed amendments to Rule 26
pertaining to discovery. My concerns and comments are as follows:

» With respect to trial preparation, the new Rules propose to require a report
of all specially retained experts. Rule 26.01(b)(2) as proposed, would require
that counsel for any party with a specially retained or employed expert
transmit a report "prepared and signed by the witness". Interestingly, the
advisory committee comment suggests that this Rule specifically allow
preparation of the report by an attorney; the body of the Rule, however,
requires that the written report be "prepared and signed by the witness".
The comment and Rule are in direct conflict in this regard.

» More significantly, however, I am concerned that the substantial additional

expense to plaintiffs whom I represent will be put out by reason of this Rule.
This concern is heightened by the provisions of the proposed amended Rule

F MEMBER OF THE AMERICAN BOARD OF TRIAL ADVOCATEs < CERTIFIED BY THE NATIONAL BOARD OF TRIAL ADVOCACY As A CIvIL TRIAL SPECIALIST
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26.01(b)(2), which allows any party to depose "any person who has been
identified as an expert whose opinions may be presented at trial".

» The contents of the mandatory expert report under Rule 26.01(b)(2) includes
"a listing of any other cases in which the witnesses testified as an expert at
trial or by deposition within the proceeding 4 years." My experience in the
Federal practice is that this requirement is rarely met, since this information
is almost never available. [ am unaware of any expert witness who
maintains data in a format which would allow response to this portion of the
required report. Nonetheless, I fully anticipate that attorneys will demand
this information. If obtainable, it would be obtained only at a substantial
expense, and would appear that gathering this information would be the
expense of the party retaining the expert. 1 suggest that if the mandatory
report requirement is retained, that the opposing party be given the
opportunity to request the report and, if requested, the opposing party bare
the cost of compensating the expert for the time spent in preparing the
report. This would assure that expert reports are requested only when truly
necessary.

» Rule 26.01(b)(2) also is limited in requiring reports from the employee of the
party to those circumstances where the employees duties "regularly involve
giving expert testimony”. I see no reason for limited employee/expert reports
‘to those circumstances where the employee regularly gives such testimony.
If the employee will be testifying in a case, the report should be provided in
every instance. This should avoid the attempt to conceal employee/expert
testimony from opposing counsel.

As the Court is aware, the present procedure expert depositions take place only
upon leave of Court. I strongly believe this Rule should be retained in its
present form, an automatic deposition of experts should not be allowed.

In my practice, the experts upon whom we most frequently call are treating
medical doctors. If Defendant's are allowed to freely depose any expert, many
treating doctors will no longer agree to provide treatment to persons in
litigation's because they will be subject to repeated discovery depositions which
will take them from their busy medical practice.

At present, it is difficult enough to secure the cooperation of treating doctors for
trial depositions; to allow defense counsel free rein for depositions of all treating
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medical doctors would impose substantial costs upon plaintiff's counsel, and a
great burden upon treating doctors. The Rule should be retained to require a
leave of Court before depositions of experts may be taken.

I very much appreciate the Courts time in considering my observations and
comments regarding these amendments.

Very truly yours,

diow. (2

Peter W. Riley
Direct Dial No: 344-0425

PWR/par
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Supreme Court Administrator
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Dear Mr. Grittner:

Please find enclosed 12 copies of the Final Report and comments of
the Minnesota State Bar Association Committee on Court Rules and
Administration concerning the proposed amendments to the Minnesota
Rules of Civil Procedure. We would ask that these copies be shared
with the Court in lieu of the prior Subcommittee Report. The final
Committee’s action varies from the Subcommittee report in one major
respect. The Committee has taken the position that the proposed
changes calling for mandatory expert disclosure be rejected in
their entirety.

On behalf of the Committee, I respectfully request the opportunity
to present these comments to the Court at its hearing on October 9.

Thank vyou.
Very truly yours,
Michael W. Unger
MWU : dme
Enclosures

cc: Mary Jo Ruff, MSBA
Brian Melendez
Eric Larson
Willard Wentzel, Minneapolis

*Civil trial specialists, certified by the Minnesota State Bar Association and the National Board of Trial Advocacy.
TCivil trial specialist, certified by the Minnesota State Bar Association.




MINNESOTA STATE BAR ASSOCIATION
COMMITTEE ON COURT RULES AND ADMINISTRATION

ON PROPOSED AMENDMENTS TO MINNESOTA RULES OF CIVIL PROCEDURE

Adopted by a Vote of 12-0 on October 2, 1996

INTRODUCTION

On July 22, 1996, an advisory committee to the Minnesota
Supreme Court issued recommendations for rules changes in the
Minnesota Rules of Civil Procedure. This report was first pub-
lished for the general public by an order dated August 5, 1996.
The recommendations were posted on the Court’s Internet site on or
about that time. They were also published in Finance & Commerce on
August 16, 1996. The Minnesota State Bar Association was unable to
obtain copies of the rules from the Internet and requested a hard
copy that was received in mid-September of 1996. The Court has so-
licited written and oral comments with a deadline for a written
submission on or before September 25, 1996. The Court’s hearing is
set for October 9, 1996.

GENERAL OBSERVATIONS

The primary thrust of the proposed rules changes are to con-
form the Minnesota Rules of Civil Procedure to various changes
adopted in the Federal Rules of Civil Procedure since 1991. 1In
most instances, the Advisory Committee has recommended amendments
to conform the Minnesota rules to the federal rules. There are a
number of exceptions, however, and one is particularly significant.

Many of the recommended changes dealing with discovery prac-
tices are likely to increase the cost of litigation without a cor-

responding benefit. For example, the additional cost associated




with a recommendation to permit routine expert depositidns could be
so substantial as to create a chilling effect for many litigants.
The impact of such a change may fall disproportionately on those
with the least financial resources. The need for such a rule
change, and the likely benefit, is uncertéinf‘ Similarly, the call
for additional expert disclosure is, in the view of most of the
Committee, unnecessary and likely to raise the overall cost of
litigation.

As a general matter, the Committee on Court Rules and Admini-
stration uniformly believes the proposed changes  have been de-
veloped without adequate input from the Bar and without adequate
time for thoughtful consideration and debate. Changes of such
magnitude warrant wider debate and input from the Minnesota Bar
than time allows. Ideally, the changes proposed should be the
subject of deliberation by the House of Delegates or, preferably,
the General Assembly. Regrettably, this does not appear possible.

Another concern arises from the communication with the Bar
Association about these proposed changes. The State Bar’s leader-
ship and the leadership of this Committee were unaware that the
Advisory Committee was reviewing and acting upon these rule changes
until after action was taken.

The Committee questions the need for the short time line for
response, comment and enactment. This is particularly true since
Minnesota’s own version of the federal rules is still under de-

liberation by the Federal District Court. It strikes us that the

(2)
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recommendations before the Supreme Court are both premature and
hasty.
FEDERAL CHANGES NOT RECOMMENDED FOR MINNESOTA

Of the changes in the federal rules which are not being re-
commended for adoption in Minnesota, the Committee feels that only
two items receive special comment: Changes to Rule 11; Rule
26(a) (1) requiring initial disclosures.

Rule 11: The Committee is in general agreement that the
changes to Rule 11 are unnecessary in Minnesota. The Supreme
Court’s decision in Uselman v. Uselman, provides clear standards
for the lower courts to utilize in resolving Rule 11 sanction is-
sues. Some Committee members like the opportunity for attorneys to
correct their behavior as afforded under the new Federal Rule 11
and note that Uselman does not address this notion.

1) - Initial Disclosure: This provision of the
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federal rules requires each party to initially disclose information
such as names of individuals likely to have relevant evidence, des-

criptions of documents that will be available for inspection and

mages and relevant insurance agreements.
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ider the new federal provision, this information is to be dis-

closed without the necessity of any interrogatory or other dis-
covery reguest.

The Supreme Court Advisory Committee suggests that this pro-
vision not be incorporated in state court practice because it
would, "merely add an additional and costly layer of discovery."
The Committee is of divided opinion about the wisdom of this con-

(3)



clusion. Half of the Committee believes that the initial disclo-
sure requirements under the federal rules are designed to simplify
the discovery process by eliminating the need to conduct discovery
of what should be non-controversial matters. The Advisory Com-
mittee noted fhat disclosure of initial facts and identity of wit-
nesses has not traditionally been a problem in Minnesota. Those
favoring initial disclosure agree and find that requiring disclo-
sure will not be a problem in most cases, but will provide early
information at minimal expense and may afford an opportunity for
earlier settlement. Another observation favoring initial disclo-
sure is that the requirement benefits litigants whose attorneys
fail to undertake thorough discovery. This is thought to advance
the interests of justice;

A contrary view is held by the other half of the Committee.
According to this view, standard interrogatory requests already
seek this type of information. By separating out certain matters
for treatment under the initial disclosure rule while 1leaving
others to interrogatories, we increase the likelihood that any sort
of discovery problems will end up being presented in a fragmented
fashion. Under existing practice, all issues may be dealt with at
one time in the context of responses to interrogatories.

All members of the Committee agree that should initial dis-
closure be adopted in Minnesota, it should be modified to accommo-
date Minnesota’s "hip pocket filing" practice. Any requirement for
initial disclosure should only arise after an action is filed with

the court. Those who have had favorable experience with the "ini-

(4)




tial disclosures" requirement in federal court have observed that
this has worked because of early case management by a magistrate
judge who directs the parties to explore settlement in a brief
"window" of time between initial disclosure and the start of
discovery.

RULES CHANGEé RECOMMENDED FOR ADOPTION

The Committee has reviewed the remaining recommended rules
changes and finds most of them to be worthwhile. The proposed
changes to Rules 26 and 30 are objectionable, however. Addition-
ally, special comment is warranted on the proposed change to Rule
5.

Rule 5: The Committee enthusiastically endorses the proposed
changes to Rule 5 and, in particular, the proposed provision pro-
hibiting court administrators from rejecting papers for filing. It
is the unanimous view of the Committee that it is not the appropri-
ate role for a court administrator to determine when to accept
papers for filing. If there is a dispute about the appropriateness
of the filing, this is more properly presented for consideration to
the court.

Rule 26 - Discovery:

A. Mandatory Expert Witness Disclosure: The Committee is
nearly unanimous in its view that the mandatory expert witness
disclosure provision in proposed Rule 26.01(b) should not be
adopted. Nearly all Committee members believe that the current
Minnesota practice of utilizing expert interrogatories and fol-

lowing up, when necessary, with court approved depositions, is
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largely effective and much preferable. In our view, the added
requirement of signed witness reports will add expense to the
litigation and may well discourage many experts from agreeing to
become involved. Ironically, such requirements will lead to more
frequent use of "professional" expert witnesses because the re-
quirements of the litigation process will become too daunting for
experts who do not make their living as expert witnesses. The
quality of justice will ultimately suffer from such a development.

In the event the Supreme Court actually adopts such an expert
disclosure rule, then there should be an exemption for physician
experts. In the case of physicians, the Committee believes that
the current practice of limiting discovery to expert interroga-
tories is most appropriate. (In medical negligence cases, there
are already additional disclosures mandated by statute. Yet
another requirement would be totally unjustified.) 1In our éxper-
ience, the vast majority of the medical profession finds the need
to provide medical/legal information to be an unwelcome part of
their professional practice. The requirements of mandatory dis-
closure (such as revealing the list of all cases in which the ex-
pert has testified, furnishing a 1list of publications, and the
like) provide an additional burden that would be most unwelcome.
In the case of treating physicians who did not volunteer to be wit-
nesses, it would be unfair to the litigants to impose a rule for
which they have little or no control and ability to compel compli-
ance. Under the ethical rules which govern the medical profession,

treating physicians are not to assume the role of advocate, and are
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required to be objective and impartial providers of expert medical
opinion. A patient’s attorney is in no position to secure the type
of cooperation necessary to comply with the mandatory expert dis-
closures.

The Committee also finds an additional disclosure'requirement,
as it would apply to physicians, to be repugnant on public policy
grounds. The medical profession should not be forced to have to
attend to the business of litigation requirements any more than is
absolutely necessary to secure the advancement of justice. There
is little or no problem in Minnesota with regard to disclosure of
physician opinions. Medical records are often available beyond
interrogatory responses. Accordingly, this Rule change should not
be adopted, but if some change is made, then there should be an
express provision exempting physicians.

One or two Committee members support additional expert disclo-
sure for non-physician experts because it expands the scope of ex-
pert discovery without being unduly burdensome.

B. Discoverability of Witness Statements: The Advisory Com-
mittee appears to recommend a dramatic change restricting the dis-
coverability of witness statements. Since no rationéle is offered
for this change, it is assumed that the proposed change may be an
oversight. Minnesota’s Civil Procedure Rule 26.02(c) has long al-
lowed discovery of witness statement without making a showing under
the work/product doctrine. This has been a conscious departure

from the federal practice over the years. See e.qg., Leer v.

Chicago, Milwaukee, St. Paul & Pacific Railway Company, 308 N.W.2d
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305, 307 n.4 (Minn, 1981). The Adviéory Committee recommendation
would eliminate this longstanding and successful distinction of
Minnesota state court practice. The Committee strongly opposes
this recommendation. The discoverability of witness statements has
long been proven to advance the "search for truth" in litigation.

C. Expert Witness Depositions: By a substantial majority,
the Committee opposes the recommendation for adoption of the rule
change at 26.02(d) to permit expert depositions without seeking
prior court approval. For many years, Minnesota practice has in-
tentionally deviated from federal practice in this regard. (Prior
to the federal rule change, expert depositions were routinely per-
mitted in the District of Minnesota.) The routine taking of expert
depositions adds a tremendous cost to litigation that is generally
unnecessary. These depositions can easily cost a few thousand dol-
lars. There are occasionally cases where expert depositions may be
needed, but such exceptions are best determined by the judge or by
agreement by the parties. It is a rare case where expert deposi-
tions are essential to a resolution of a case.

Additionally, the same points must be made with regard to the
impact of such a rule on treating pﬁysicians. Routine discovery
depositions of treating physicians will not only add expense of
several thousand dollars per deposition, but will double the demand
for the time of treating physicians, time which would be better
spent treating patients.

D. Privilege Log: The proposed amendments to Rule 26.02(e)

would merely codify the standard interrogatory requests of many
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current practitioners. The best "form interrogatories" currently
call for a description of the basis of privilege whenever a privi-
lege objection is raised. The Committee believes, however, that a
comment should be added cautioning that the requirement of a privi-
lege log is not meant to require itemization of each and every doc-~
ument, nor to provide a detail of information that may run contrary
to the point of the privilege itself. In many casés, a description
in very general terms of the nature of documents being withheld may
often be adequate.

E. Supplementation of Discovery Responses: The proposed
change to Rule 26.05(a) contains a drafting error. The proposed
amendment would use the redundant language of both "seasobnably" and
"at appropriate intervals." One of these phrases should be
dropped. These redundant phrases are not incorporated in the cur-
rent Federal Rules.

F. Rule 26 Comments: The Committee believes that the Advi-
sory Committee’s comments on the provisions of Rule 26 should not
be adopted in their entirety. The comments seem more extensive
than seems appropriaté.

Rule 30.04: The Committee wishes to note its enthusiastic ap-
proval of the proposed changes to Rule 30.04. There are a signi-
ficant number of lawyers who make»inappropriate objections during
depositions. The proposed rule changes clarify the appropriate
standard and approach for making objections at depositions.

Form 24: The proposed form for use in mandatory expert wit-

ness disclosures should not be used since we recommend against such
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a rule change. If disclosure is adopted, then the form should be
revised to make clear it does not apply to treating physicians.
This would be best accomplished by deleting the following language
from lines 1172 and 1173:
"about each of the persons it may call to of-
- fer opinion testimony at the trial of this
action. These disclosures are made..."
CONCLUSION
We urge the Minnesota Supreme Court to act consistent with
these recommendations. |
Respectfully Submitted,
M.S.B.A. COMMITTEE ON COURT RULES
AND ADMINISTRATION

By: Michael W. Unger, Chair

(10)
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TO: Members of the Supreme Court Advisory Committee on Rules of Civil Procedure
FROM: David F. Herr
RE: Rale S - Service of Process Alternate Provisions

DATE: May 22, 1996

This report summarizes alternative available to amend Minn. R. Civ. P. 5.02 relating to service
after initial service. (Initial service is governed by Rulé-4.)

The discussion at the last meeting of the Advisory Committee appeared to focus on two
problems. Although the discussion at times confused the two issues, it is probably best to consider
the issues separately. One issue relates to whether service should be allowed by facsimile
transmission, the other relates to whether service should be permitted late in the day, particularly after
business hours,

I recommend that whatever we do, it should be the same for facsimile transmission if we allow
it as well as conventional defivery. It appears to me that service under the closed office door at 5:45
p.m, should be no different than faxing to the office at 5:45.

Existing Rule 5.02 provides:
RULE 5.02 SERVICE; HOW MADE

Whenever under these rules service is required or permitted to
be made upon a party represented by an attorney, the service shall be
made upon the attomney unless service upon the party is ordered by the
court. Written admission of service by the party or the party's
attorney shall be sufficient proof of servige. Service upon the attorney
or party shall be made by delivering or by mailing a copy to the
attorney or party at either's last known address or, if no address is
known, by leaving it with the court administrator. Delivery of a copy
within this rule means: Handing it to the attorney or party; or leaving
it at either'’s office with a clerk or other person in charge thereof, or,
if there is no one in charge, leaving it in a conspicuous place therein;
or, if the office is closed or the person to be served has no office,
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leaving it at the attorney's or party's dwelling house or usual place of
abode with some person of suitable age and discretion then residing
therein. Service by mail is complete upon mailing.

Federal Rule 5(b) provides:

(b) Same: How Made. Whenever under these rules service
is required or permitted to be made upon a party represented by an
attomey the service shall be made upon the attorney unless service
upon the party is ordered by the court. Service upon the attorney or
upon a party shall be made by delivering a copy to the attorney or
party or by mailing it to the attomey or party at the attorney's or
party's last known address or, if no address is known, by leaving it
with the clerk of the court. Delivery of a copy within this rule means:
handing it to the attorney or to the party; or leaving it at the
attorney’s or party's office with a clerk or other person in charge
thereof, or, if there is no one in charge, leaving it in a conspicuous
place therein; or, if the office is closed or the person to be served has
no office, leaving it at the person's dwelling house or usual place of
abode with some person of suitable age and discretion then residing
therein. Service by mail is complete upon mailing.

I have not conducted a comprehensive evaluation of how other states handle the issues of
service deadlines and service by fax. I did locate a few examples that should suffice for our purposes.

Wisconsin follows the Minnesota and Federal rule standard, with two slight changes:

Whenever under these rules service is required or permitted to
be made upon a party represented by an attorney, the service shall be
made upon the attomey unless service upon the party is ordered by the
court. Written admission of service by the party or the party's
attorney shall be sufficient proof of service. Service upon the attorney
or party shall be made by delivering or by mailing a copy to the
attorney or party at either's last known address or, if no address is
known, by leaving it with the court administrator. Delivery of a copy
within this rule means: Handing it to the attorney or party;
transmitting a copy of the paper by facsimile machine to his or
her office; or leaving it at either's office with a clerk or other person
in charge thereof; or, if there is no one in charge, leaving it in a
conspicuous place therein; or, if the office is closed or the person to
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be served has no office, leaving it at the attorney's or party's dwelling
house or usual place of abode with some person of suitable age and
discretion then residing therein. Service by mail is complete upon

mailing. Service by facsimile js complete upon transmission, . .

Wisc, Stat. § 801.14(2). The Wisconsin code also includes a change in calculation of time that may
be of interest to us:

(b) If the notice or paper is served by facsimile transmission
and such transmission is complete between S p.m. and midnight, 1 day
shall be added to the prescribed period.

Wisc. Stat. § 801.15(5)(b).

Florida employs a similar approach, adding a provision for service by fax as one of five
methods for service:

. . or (5) by transmitting it my facsimile to the attorney’s or party’s
office with a cover sheet containing the sender’s name, firm, address,
telephone number, and facsimile number, and the number of pages
transmitted. When service is made by facsimile, a copy shall also be
served by any other method permitted by this rule. Facsimile service
occurs when transmission is complete. Service by delivery after 5:00
p.m. ghall be deemed to have been made on the next day that is not a
Saturday, Sunday, or legal holiday. [Note. This last sentence applies
to all means of service. DFH]

Fla. R Civ. P. 1.080(b)(5).
Mlinois permits four methods of service, including service b& fax:

. - (4) by transmitting them via facsimile machine to the office of the
attarney or party, who has consented to receiving service by facsimile
transmission. Briefs filed in reviewing courts shall not be served by
facsimile transmission,

(D A party or attorney electing to serve pleadings by
facsimile must include on the certificate of service transmitted
the telephone number of the sender’s facsimile transmitting
device. Use of service by facsimile shall be deemed consent by
that party or attorney to receive service by facsimile
transmission. Any party may rescind consent of service by
facsimile transmission in a case by filing with the court and
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serving a notice on all parties who have filed appearances that
facsimile service will not be accepted. A party or attorney
who has rescinded consent to service by facsimile transmission
in a case may not serve another party or attorney by facsimile
transmission in that case.

(i) Each page of notices and documents transmitted by
facsimile pursuant to this rule should bear the circuit court
number, the title of the document, the title of the document,
and the page number.

I S. Ct.R. 11(b)(4).
South Dakota employs a rule similar to Wisconsin’s:

. . . Service upon a party represented by an attomey may also be
made by facsimile transmission as provided in § 15-6-5(f). . . . Service
by facsimile transmission is complete upon receipt by the attorney
recetving service. . . . In the case of service by facsimile transmission,
proofofwvweshallstatethedateandnmeofservwemdthe
facsimile telephone number or identifying symbol of the receiving
attorney.

S. Dak. R. 15-6-5(b). Rule 15-6-5(f) provides:

Whenever under these rules service is required or permitted to be
made upon a party represented by an attorney, such service may be
made by facsimile trangmission pursuant to the following conditions:

(1)  The attorney upon whom service is made has the necessary equipment
to receive such transmission;

(2) The attorney has agreed to accept service by facsimile transmission or
has gerved the serving party in the same case by facsimile
transmission; and

(3)  The time and manner of transmission comply with the requirements of
§ 15-6-6(2), unless otherwise established by the Court.

The signature on the facsimile shall constitute a signature under § 15-6-11(3).
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The South Dakota nile on computation of time provides, similar to Florida’s:
15-6-6(a). Computation of time.

Service by facsimile transmission must be completed by 5:00
o’clock p.m., receiver’s time, on a weekday, which is not a legal
holiday, or service shall be deemed to be made on the following
weekday, which is not a legal holiday.

California provides for service by fax, and includes a somewhat more extensive set of rules.
I attach a copy of Cal. R. Civ. P. 2008 in its entirety. Rule 2009 specifies a form of transmittal sheet
for service by fax.

I believe these examples should provide sufficient grist for the mill. We need to decide:

1 Do we have a problem that needs to be addressed?
2. How should we implement service by fax by rule?
3. Do we want to establish a deadline for service? Notwithstanding my

opinion, should it be applicable to all service or only service by
facsimile?

I look forward to seeing you at tomorrow’s meeting.

D.FH.
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Rule 2008

RULE 2008. SERVICE QF PAPERS RBRY
FACSIMILE TRANSMISSION
(8) [Tranamission of papers by court] A cowrt

may serve any notice by fax in the same manner that
litiganta may serve papers by fax.

809

(b) {Sexvice by fax] Service by facsimile transfer
shall be permitted only if the parties agree and a
written econfirmation of that agreement is made. The
notice or other paper must be transmitted to » facsim-
ile machine maintained by the person on whom it is
served at tha facsimile machine telaphone nmumber as

AL od — oo Ans ai e B e mwad ebflY Lo

last given by that person on any document which he
or she has filed in the cause served on the party
making sarvics. The service is complete at the time
of transmission, but any preseribed period of notice
and any right or duty to do any act or make any
response within any prescribed period or on a date
certain after the service of such documeut served by
facsimile tranamission shall be extended by two court
days, but such extension shall not apply to extand the
time for filing notice of intention to move for new txial.

(c) [Availability of fax]} A party or attorney
agraeaing to sccept servica by fax shall make his or her
fax machine ganerally available for receipt of doen-
maents between the hours of 9 a.m. and § p.m. on days
that are not court holidays under Code of Civil Proce-
dure section 135. This provision does not pravent the
attorney from sending documents by means of the fax
machine or providing for normal repair and mainte-
nance of the fax machine during these howrs.

(d) [When service complete] Sarvice by fax is

complete upon receipt of the entire document by the

receiving party’s facsimile machine. Sarvice that oe-
curs after 5 p.m. shall be deemed to have occurred on
the next court day. Time shall be extended as provid-
ed by this rule.

(¢) [Proof of servica by fax] Proaof of service by
fax may be made by any of the methods provided in
Code of Civil Procedure saction 1013a, except that:

(1) The time, date, and sending facsimile machine
telephone number shall be used in lieu of the date and
place of deposit in the mall;

(2) The name and facsimile machinoe telephone num-
ber of the person served shall be used in lieu of the
name and address of the person served as shown on
the envelope;

(3) A statement that the document was trangmitted
by facsimile transmission and that the transmission
was reported az complete and without error ghall be
used in lieu of the statement that the envalope was
sealed and deposited in the mail with the poatage
thereon fully prepaid; and

(4) A copy of the transmission report shall be at-
tached to the proof of service and the proof of service
shall declare that the transmission report was propar-
ly issued by the trangmitting facsimile machine.

Adopted, eff. Maxeh 1, 1992,

P.87-08
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- Rule 2009 SPECIAL RULES FOR TRIAL COURTS

RULE 2009. FACSIMILE TRANSMISSION COVER SHEET *
The Facaimile Transmission Cover Sheet shall be in the following form:
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September 20, 1996

Clerk of Supreme Court

245 Minnesota Judicial Center
25 Constitution Avenue

St. Paul, Minnesota 55155-6102

Re: Hearing to Consider Proposed Amendments to the Minnesota Rules of
Civil Procedure
Court File No: C6-84-2134

Dear Clerk:

Enclosed please find 12 copies of the Request for Oral Presentation and Written
Submission regarding the Proposed Amendments to the Minnesota Rules of Civil
Procedure. I understand that the hearing in this matter is set for October 9, 1996.

Thank you for your attention to this matter. If you have any questions, please feel free
to contact our office.

Very truly yours,

/) Z/ //// S
Wilbur W. Fluegel
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cc: MTLA

Wilbur W. Fluegel
Certified Civil Trial Specialist by Minnesota State Bar Association & National Board of Trial Advocacy / Also Admitted in Wisconsin
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TO: The Supreme Court of the State of Minnesota:

~Wilbur W. Fluegel, states as follows:

1. That, he is an attorney licensed to practice law in the State of Minnesota and co-
chair of the Minnesota Trial Lawyers Association Amicus Curiae Committee.

2. That, he requests to participate in oral presentations scheduled by the Court for
October 9, 1996 to address proposed changes in the Minnesota Rules of Civil Procedure, which
are of interest or concern to the membership of the Minnesota Trial Lawyers Association.

3. That, he respectfully submits the attached written statement outlining the issues
upon which he would like to address the Court.

itted,

' Respectfully Subm
Dated: %;7/7[ 2&7 /77,é %“/

Wllbur W. Fluegel, #30429

WENTZEL & FLUEGEL

Suite 1200, 701 Fourth Avenue South

Minneapolis, MN 55415-1815

(612) 337-9500

Attorneys for Amicus, Minnesota Trial
Lawyers Association

rules.pet



RIT T

I. ntr ion

The Board of Governors of the Minnesota Trial Lawyers Association met on August 29,
1996 in special session to consider the proposed changes to the Minnesota Rules of Civil
Procedure, which are the subject of this hearing. The MTLA is a voluntary organization of over
1200 Minnesota trial attorneys who represent predominantly claimants in civil litigation and the
accused in criminal complaints.

The subject changes proposed to the Minnesota Rules of Civil Procedure, which are of
concern to the organization relate primarily to alteration of the rules of pre-trial discovery.
Specifically proposed new rules 26.01(b) and 26.02(d)(1) are of concern.

IL.

;

The Advisory Committee proposing the current rule changes has expressed its continued
belief that problems of “discovery abuse and overuse” are issues that are “less pervasive” than
in the past." The Committee has also stated its recommendation that any ongoing “problems
should primarily be addressed by heightened adherence to and enforcement of existing rules

rather than further rule changes.”*

! ADVISORY COMMITTEE COMMENT--1996 AMENDMENTS, MINN.R.CIV.P. 26
(emphasis added).

2 Id. (emphasis added).




B. Pr n i Iy I repr “significant” ch

The Advisory Committee nonetheless has recommended amendments to Rule 26 which
it acknowledges are “the most significant of the changes recommended at this time.”* If indeed
discovery abuse is on the wane and well addressed by the existing rule framework, any
significant revision to current rules must be carefully examined.

Any negative implications posed by significant rule changes should be viewed as posing
a great burden to their adoption as the deliberative process of this Court’s decision-making

unfolds, given the admittedly adequate function of current civil procedures.

C. Is of les ar ime reducti ity to n
federal practice.

In justifying a proposed change of Minnesota discovery procedures, the Advisory
Committee expressed a concern posed from existing procedures that the committee felt caused
“substantial expense and delay for litigants . . . [that] may interfere with the resolution of civil
disputes on their merits.”* The proposed changes are thus apparently sought to achieve a goal
of making “it easier for courts and litigants to prepare for trial or settlement in a fair and

efficient manner™’ by following recent “federal rule amendments”® regarding the disclosure of

3 Id. (“The amendments to Rule 26 include the most significant changes
recommended at this time.”).

4 Id. (“discovery abuse and overuse . . . are still significant problems that result in
substantial expense and delay for litigants and may interfere with the resolution of civil
disputes on their merits.”).

S1d.

¢ 1d.




expert opinions. The perceived effect of the recommendations by the Committee is to
“streamline the expert discovery process”” and hopefully achieve a savings of time and money
while yielding a fuller and fairer exchange of information.

Of particular concern therefore, would be any negative implication of a proposed rule
change that actually presents a barrier to the achievement of the expressed goals. Any proposed
rule change that would threaten to produce added cost or delay, should thus be the target of

careful scrutiny.

Among the proposed changes is the required development and exchange of a detailed
expert report “prepared and signed by” each expert witness “retained or specially employed to
provide expert testimony in the case . . . .”® The Advisory Committee notes that despite the
literal requirement of the new rule that the expert prepare and sign the report, that as a practical
matter the proposed change will “make it necessary to have the [newly required expert] report

substantially prepared by counsel with consultation with the expert.”’

" Id. ( The amendments require that “automatic . . . standardized and expanded . . .
information must be disclosed. This information, including greater detail on the bases for
opinions, is intended to streamline the expert discovery process.”).

8 PROPOSED MINN.R.CIV.P. 26.01(b)(2).

® ADVISORY COMMITTEE COMMENT--1996 AMENDMENTS, MINN.R.CIV.P. 26 (“The
committee believes that considerations of cost may make it necessary to have the report
substantially prepared by counsel with consultation with the expert.”).

3




Significantly, the Committee’s belief is that this need will devélop because of

“considerations of cost” posed by the proposed new requirement.'°

The Committee’s concern that the current practice of expert interrogatories allows parties
to withhold important information,'! will not likely find relief in a practice that merely switches
the requirement of a written disclosure from formal interrogatories to an informal report.

Case law decisions under the new federal rules show that instead of achieving the goal
of “possibly eliminat[ing] . . . problems,”"? the change to a requirement of an exchange of
reports has merely resulted in moving the adversarial debate from the adequacy of interrogatory
answers to the adequacy of reports.”

The delay occasioned by discovery debates is thus not eliminated, but will instead--

10 Jd. (emphasis added).

" Id. (“The advisory committee has learned of serious problems in Minnesota courts
because parties fail adequately or timely to disclosure their experts and the substance of the
expert’s testimony. As a result, parties are unable to adequately cross-examine and rebut
expert testimony. Adoption of Federal Rule 26(a)(2) should address and possibly eliminate
many of these problems.”).

2 1d.

13 See, e.g., Walsh v. McCain Foods, Ltd., 81 F.3d 722, 727 (7th Cir. 1996)
(sanctioning party for inadequately detailed report by limiting scope of the expert’s
testimony); Zarecki v. National Railroad Passenger Corp., 914 F. Supp. 1566, 1572-73
(N.D. I11. 1996) (barring testimony of treating doctor in injury claim because no report was
obtained from him and he should have been considered an “expert” subject to the report
requirement).




particularly in the short term-- likely result in increased advocacy over the adequacy of reports
and their applicability to classes of expert witnesses.!*

Rather than achieve a goal of making it “easier for courts and litigants,”*’ the level of
motion practice over discovery abuse will at least continue at the same pace if not increase in

the short term as advocates come to understand the requirements of the new rules.

3. A lay is inher i ] il n
“earlier” stage of litigation.

Given the added time necessary to prepare the more detailed disclosures required by
reports, the litigation process will actually more likely be slowed than advanced by the
requirement of a report. Since the proposed rule’s report-requirement has the stated goal and
the structural requirement of more detailed disclosures of expert opinions, added time will be
required to develop and present the more detailed information.

Expert opinions must have a reasonable foundation in the facts. Until facts are known,
they cannot form the basis of an opinion. A party cannot disclose something it does not know.
It should not bev required to guess about what it may find. “Hiding the ball” is one thing.
Determining its shape, size and color is quite another thing. Being made to disclose “early”--

before the exchange of fact-based discovery--is an invitation to speculate about what an expert

A disagreement apparently exists among federal judges within the same bench as to
the requirement that treating doctors be subject to the report rule. Compare Richardson v.
Consolidated Rail Corp., 17 F.3d 213, 218 (7th Cir. 1994) (“treating physician need not be
disclosed as an expert”), with O’Connor v. Commonwealth Edison Co., 13 F.3d 1090, 1105
n.14 (7th Cir. 1994)(“we do not distinguish the treating physician from other experts when
the treating physician is offering expert testimony regarding causation. ).

15 ADVISORY COMMITTEE COMMENT--1996 AMENDMENTS, MINN.R.CIV.P. 26 .
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may have to say should the facts develop in a certain way. While the proposed changes clearly
intend a requirement of supplementation, imagining how the new process will work in practice
is frightening.

E. '!',-_

Anecdotal experience of Minnesota federal trial practitioners under the new federal rule

-paints the following familiar refrain of federal trial practice:

. First, initial opinions are exchanged in the form of a preliminary report.

. Next, expert depositions are taken--without leave of court--to set down a
preliminary measure of the opinion and its basis in the then-existing factual data
base.

. The exchange of discovery and the undertaking of further testing to shore up

dangling foundation breeds responsive tests by opposing experts.

. Next supplemental reports are exchanged to disclose the test and counter-test.
. Next supplemental expert depositions are exchanged to flesh out the reports.
. This process continues until costs have either grown too prohibitive for one side

or the eventual trial date confronts the parties and the trial judge is forced to
decide whether an expert will be excluded for inadequate disclosure, whether
their opinion will be limited to one less than that which--on the merits of their
actual work-to-date -- they would truly be able to give, or finally, whether yet
additional last-minute discovery should be granted to give a fair basis for cross-
examination.

Since often the plaintiffs’ practitioners who embody the MTLA are opposing a more well-
financed corporate entity or insurance company, the battle of competitive resources is
continually threatened to go to the defendant by default.

Justice should not be measured by the size of one’s trial budget any more than it currently




is. While the contingency fee is the ticket to the court room for middle and lower socio-
economic classes, it has its practical limits.

Any system of rules that allows a further advantage to that side which can outspend its
opponent is a system that shifts the balance of the judicial scales unfairly. Malpractice
implications of not competitively matching deposition-for-deposition and expert-for-expert will
raise further issues in the civil justice system.

Rather than “eliminate the need for expert depositions or at least reduce their length and
cost,” as the Advisory Committee hopes,'® the anecdotal experience of the members of the
MTLA who practice before the federal court under its new rules, is that the ready access to
expert depositions presented by the equivalent to proposed new rule 26.02(d)(1)"” engenders
more and not less expert depositions and creates at least the same extent of debate over the

adequacy of written disclosures.

Unlike federal practice--which permits the taking of discovery depositions of treating

16 Id. (“The Federal Advisory Committee expects that the expert report disclosure will
either eliminate the need for expert depositions or at least reduce the length and cost of
expert depositions.”).

17 PROPOSED MINN.R.CIV.P. 26.01(d)(1) (“A party may depose any person who has
been identified as an expert whose opinions may be presented at trial. If a report from the
expert is required under Rule 26.02(b)(2), the deposition shall not be conducted until after
the report is provided.”).




physicians without a court order'®--at present, MINN.R.CIV.P. 35.04 bars discovery depositions
of treating doctors, absent a special showing and leave of court.”” While no change to Rule
35.04 has been proposed directly, it would be in conflict with the proposed change that:

A party may depose any person who has been identified as an expert whose

opinions may be presented at trial. If a report from the expert is required

under Rule 26.02(b)(2), the deposition shall not be conducted until after the

report is provided.?
Reports are required from all those experts who have been “retained or specially employed to
present expert testimony.” There is a narrow category of expert witnesses who would satisfy
both the criteria of having not been specially employed to testify, yet be subject to deposition,
and it would largely consist of treating doctors. If the proposed amended rule allowing such
experts to be deposed becomes law, that more recent change would potentially supersede the

antecedent rule barring discovery depositions of treating or examining doctors. The proposed

change could radically alter Minnesota practice by inviting discovery depositions of these

18 See ADVISORY COMMITTEE NOTE--1993, FED.R.CIv.P. 26(a)(2)(B) (since a treating
physician is not “retained or specially employed to provide expert testimony,” a treating
physician “can be deposed or called to testify at trial without any requirement for a written
report.”), ¢f. Wreath v. United States, 161 F.R.D. 448 (D. Kan. 1995) (“However, when a
physicians proposed opinion testimony extends beyond the facts made known to him during
the course of the care and treatment of the patient and the witness is retained to develop
specific opinion testimony, he becomes subject to the {written report] provisions of
Fed.R.Civ.P. 26(a)(2)(B).”).

1 MINN.R.CIV.P. 35.04 (“Depositions of treating or examining medical experts shall
not be taken except upon order of the court for good cause shown upon motion and notice to
the parties and upon such terms as the court may provide.”).

20 PROPOSED MINN.R.CIv.P. 26.01(d)(1).
2 PROPOSED MINN.R.CIV.P. 26.01(b)(2).
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physicians.
The 1968 Committee Comment to Rule 35.04 made clear the policy in Minnesota that:

The limitation on depositions of medical experts is applicable to both treating

and examining experts. The purpose for the limitation is to insure [sic] that

depositions of medical experts will be taken only upon court order.?
The goal was to minimize the disruption or intrusion on the private medical practices of
physicians whose main role was to provide medical treatment and not to serve as advocates, as
the rule makers feared that doctors would be disinclined to make themselves available for
testimony at all, should they be presumptively subject to depositions in addition to having to
author reports and testify at trial.”

At a minimum, the proposed rule must be clarified as to treating doctors as it appears in
conflict with current rule 35.04, which is not amended. In practically every case involving
personal injuries, a treating doctor not only testifies as to their diagnosis, treatment and
prognosis, but also offers “causation” opinions. The construction given to the proposed rule
by the federal courts that have applied the equivalent rule, requires such treating doctors to both
proffer reports and to testify at discovery depositions if they may be called to testify at trial.?*

Only if the 1968 Advisory Committee was wrong in its assumption that repeated legal

intrusions into medical practice of treating doctors would potentially detrimentally alter

22 ADVISORY COMMITTEE NOTE--1968, MINN.R.CIV.P. 35.04.
2 See Wenninger v. Muesing, 307 Minn. 405, 240 N.W.2d 333 (1976).

2 See, e.g., O’Connor v. Commonwealth Edison Co., 13 F.3d 1090, 1105 n.14 (7th
Cir. 1994); Zarecki v. National Railroad Passenger Corp., 914 F. Supp. 1566, 1573 (N.D.
Ill. 1996).




plaintiffs’ relationships with their physicians, can any change in the current practice be justified.

The Practicing Law Institute annually meets to address “Current Problems in Federal

Civil Practice,” and in 1996 they addressed emerging issues under the 1993 amendments to the
federal civil rules, in light of the experience of federal practitioners to date.?

The result of their analysis was that the harm of discovery abuse-- which appears to have
motivated the Minnesota Advisory Committee to recommend change--is not resolved by
changing to a requirement that expert disclosure be made by reports and depositions:

This disclosure, deposition and supplementation regimen affords opportunities
for abuse. For example, (1) an incomplete disclosure can be very materially
supplemented at a deposition in ways that effectively preclude effective
preparation for the deposition, e.g., by the addition of previously undisclosed
opinions; or (2) a party can intentionally submit a minimal or incomplete
disclosure and only after the deposition has been taken supplement to add new
and different opinions.

. This is problematic because there is a harmless-error exception in the
sanction provision [Rule 37(c)(1)] pursuant to which the Court might
find that the original nondisclosure has been mooted by the belated
supplementation. . . .

. The problem is that dilatory supplementation may undermine the
adversary’s ability to prepare effectively--for cross-examination or by
retaining experts--such that the failure to supplement [does] not truly
constitute harmless [conduct]. . . .

Potentially abusive behavior can be checked by reopening discovery . . . .%

2 See G. Joseph, Emerging Issues under the 1993 Amendments to the Federal Civil
Rules, CURRENT PROBLEMS IN FEDERAL CIVIL PRACTICE 1996, 429 (B. Garfinkel, ed. 1996).

% Id. at 462 (emphasis in original).
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The problem with the “cure” of re-opened discovery, is that is sets up the “second wave” of
costly disclosure and the potential for additional abuse that has been observed in the anecdotal
experiences of Minnesota’s federal bar practitioners.

If the proposed changes are admittedly not that critical because the current rules can
readily address problems of abuse, and the abuses that the changes seek to address are actually
perpetuated, with the added result of injecting further costs and delays into the civil justice
system, the proposed rule changes should not be made.

It is also important to observe that if one of the motivations to conforming Minnesota’s
state rules to those of current federal practice is to achieve an advantage of easier interpretation
of the new rules by assessing the interpretation of their federal counterparts, that goal is unlikely
to be readily achieved. Since each federal judicial district was permitted to selectively exempt
itself from the application of the discovery rule changes, an extensive “localism” of federal
practice has emerged from the manifold local exceptions grafted onto the “uniform” federal
rules.”  Vanderbilt University Law Professor Barry Friedman has observed in a 1995
comprehensive study of the amended federal rules of disclosure that:

The 1993 amendments exacerbate the problem with fragmentation of the
federal rules. The amendments are rife with provisions permitting district
courts to opt-out from the federal rule by local rule or order of the court. . .
. We are unaware, prior to the adoption of Rule 26 amendments, of any other
such provisions permitting districts to opt out of federal rules. . . . The

history of the new mandatory disclosure rule 26(a), highlights more than any
other[,] deep problems with the rulemaking process and the resultant

%7 See E. Cherinsky & B. Friedman, The Fragmentation of Federal Rules, 46 MERCER
L. REv. 757 (1995).
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balkanization of the federal rules.?®
Professor Friedman’s attempt to even summarize the different approaches resulting from local
variations has proven frustrating:

The results of the compilation defy easy summary because so many district

courts are doing so many different things. * * * The result is a hodgepodge,

one for which it is difficult to see benefits. The diversity of practice is

troubling, because discovery most assuredly is a practice that affects

substantive rights and litigation outcomes.?
While Minnesota can avoid variation of local rule practices through the dictates of the General
Rules of Practice, the existence of a wide assortment of local variations at the federal level has
created a “crazy-quilt”® that does not produce a readily identifiable or instructive federal
common law to aid in the construction of the federal rules. Modeling Minnesota practice after
the federal rules cannot, therefore, truly be calculated to achieve the benefit of a well-defined
body of interpretative law for the Minnesota courts to draw upon in implementing the proposed
rules. Conformi_ty to a federal rule is possible through the proposed change, but it seems that
in practice each federal district has its own permutation, so the reality is that most every court
follows some exception, rather than the actual federal rule.

If the goal of conformity is to achieve a clearer insight into developing federal practice,

it must be recognized that the proposed changes in Minnesota will not likely yield a ready body

of easily applicable decisions to draw upon as interpretive aids.

21d. at775.
¥ Id. at 777-78.

0 Id. at 778.
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V. rrent rules promote judicial flexibili

Currently practitioners often stipulate to allow the exchange of expert depositions in
Minnesota practice, or the court will order it upon a party’s motion.*! Such a result is possible
because of the flexibility the current rules system encourages.

Currently, to compel an opponent to make an expert available for deposition requires a

3! The attitude of the court and counsel toward a voluntary exchange of expert
depositions has changed since the 1970 enactment of the federal rules of civil procedure. See
C. WRIGHT & A. MILLER, 8 FEDERAL PRACTICE AND PROCEDURE, § 2029, at 241 (1970).
Increasingly the courts have come to allow expert depositions:

There are two reasons for the change in attitude. First, some courts had
objected to the discovery of expert information on the grounds variously
that it was privileged, or that it was protected as work product, or that it
would be unfair if one party could learn through discovery what the other
party has paid the expert for. Powerful scholarly commentary, however,
showed that these objections are not well taken. The knowledge of an
expert is not privileged, it is not part of work product, and any unfairness
can be remedied by requiring the discovering party, in appropriate cases, to
reimburse his opponent for a portion of the expert's fee.

Second, the courts have come to have a better appreciation of the
importance of expert testimony in the trial of cases and the need for
discovery if the views of an expert are to be properly cross-examined or
rebutted.

Id., § 20. Practitioners have also increasingly agreed to a voluntary exchange of expert
reports and depositions without court order:

In recent years, the bar has evinced an increasing acceptance of applying
liberal discovery practices to expert information developed in anticipation of
litigation. Often counsel will bypass the rigors of rule 26(b)(4) and
exchange the reports of their experts or allow the opposing party to freely
depose the expert.

Comment, Discovery of Expert Information Under the Federal Rules, 10 U. RICH. L. REV.
706, 722 (1976).
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showing to a judge that interrogatories have been inadequate to establish parameters for an
expert’s trial opinions. By using the judge as the gatekeeper to non-paper discovery, measured
doses may be meted out as individual remedies for individual discovery ills.

A system that incorporates written disclosure both by report and interrogatory seems
doubly calculated to generate “satellite issues” to litigation as twice the opportunity for
disagreement on the completeness of disclosure is created. A system that eliminates the judge
as gatekeeper to the deposition process removes a measure of judicial monitoring and shifts the
burden of a party to seek affirmatively a protective order to limit depositions rather than to
merely defend the adequacy of a prior written disclosure. Where parties have represented that
a witness will attest to a set of facts and opinions, the current system allows a judge to enforce
that promise by limiting testimony to those issues, or to permit limited and precise discovery to

assure a balanced “playing field.”*

*The "basic policy of discovery . . . is to prevent trial by ambush." F & S Offshore,
Inc. v. K. O. Steel Castings, Inc., 662 F.2d 1104, 1108 (5th Cir. 1981). Yet there are cases
in which just cause can be shown for the late disclosure of an expert opinion, and where
courts have allowed testimony because of the inadvertent nature of delay. See, e.g., Dennie
v. Metropolitan Med. Ctr., 369 N.W.2d 552, (Minn. App. 1985), aff'd, 387 N.W.2d 401,
405 (Minn. 1986) (suppression is for the failure to make a timely disclosure when "counsel's
dereliction is inexcusable . . . ." ). Courts have allowed the testimony of late disclosed
expert witnesses’ opinions when there was a demonstration of a lack of prejudice. See, e.g.,
Ford v. Chicago, M.; St. P. & P. Ry., 294 N.W.2d 844 (Minn. 1980); Krech v. Erdman,
305 Minn. 215, 219, 233 N.W.2d 555, 557 (1975); Krein v. Raudabough, 406 N.W.2d 315
(Minn. App. 1987). The general rule of current practice requires a showing of both condi-
tions. See, e.g., Cornfeldt v. Tongen, 262 N.W.2d 684 (Minn. 1977). The current rule of
practice is that the court is allowed and encouraged to permit the testimony "where the
opposing party fails to seek a continuance and fails to show prejudice from having had only
brief notice of the appearance of an expert . . . witness." Phelps v. Blomberg Roseville
Clinic, 253 N.W.2d 390 (Minn. 1977).

14




CONCLUSION

The potential for discovery practices to have a substantive effect on the outcome of
litigation is significant. Current rules with which practitioners are readily familiar provide for
remedies and sanctions that can be crafted to individual cases and needs. No overwhelming
problem has been ascertained or measured in the current system, and the Advisory Committee
has acknowledged that simple judicial enforcement of current rules would work well to achieve
the goal of substantial justice for each litigant, at costs and within a time frame appropriate to
an individual controversy.

The changes proposed to Rule 26 requiring disclosure through reports and allowing
depositions of experts without court order, are well meaning. They will, however, likely have
the result in actual practice of increasing costs and delay, and yet fail to achieve any greater
measure of control over the limited abuse of discovery that exists in Minnesota state practice.

For these reasons, it is respectfully suggested that the proposal to enact a new Rule
26.01(b) and to modify access to expert depositions as suggested by new Rule 26.02(d)(1)
should be rejected by this Court.
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i a. Tension with Rule 9(b). The italicized language -- which is
3. Videotaped Depositions 36 also contained in subdivision (1)}(B) (see below) -- focuses on
i the tension between Rule 26(a)(1)(A) and (B), on the one
a Order vs. Notice : 36 hand, and Rule 9(b) on the other. The mandatory disclosure
b. Procedure at Deposition 36 ot?ligaxions of Rules 26(a)(1)(A) ar’ld (B) a.re onl'y tl"iggered
with respect to matters “alleged with particularity in the
c. Use 37 pleadings." Under Rule 9(b), in fraud actions, "the
circumstances constituting fraud ... shall be stated with
4, Right to Review Deposition Transcript ............cceecuen.en 37 i particularity.” It may be tempting to a defendant to attempt to ;
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halt disclosure -- by moving for a stay -- on the ground that
the defendant intends to file (or has filed) a motion to dismiss
for failure to plead fraud with particularity pursuant to Rule

9(b).!

b. Issues. Such a motion runs the risk of a premature decision
on the merits of the 9(b) issue.

i. Standard.

. There is authority to the effect that, to achieve
the stay, the defendant has to establish that it is
likely to prevail on its Rule 9(b) motion. See,
e.g., Inre Lotus Devel. Corp. Secs. Litig., 875 F.
Supp. 48, 51 (D. Mass. 1995) ("There are
several possible ways of reconciling the policies
underpinning Rule 26(a)(1) with Rule 9(b). The
first option would be to give primacy to Rule
26(a)(1) and require disclosure to proceed apace
without any evaluation of the merits of
defendants’ claims. This option, however, both
disserves the goals of Rule 9(b) and ignores a
key stricture of Rule 26(a)(1), avoidance of
unnecessary expense. The second solution -
that urged by defendants -- is to give primacy to
Rule 9(b) and stay automatic disclosure until the
motion to dismiss is fully briefed and decided,
often a lengthy process. The problem with this
approach is that it carves out a wholesale
exception to automatic disclosure that is not
specifically contemplated by the text or
committee notes. Having rejected the extremes,
the court explores the middle.... The procedure
followed here is meant to be summary. The

1 Many districts that have not adopted the 1993 version of Federal Rule 26(a)X 1) nonetheless have
mandatory disclosure, and the same issue may arisc under the respective standards in effect in those
districts -- often the standard contained in the 1991 draft version of the Rule 26(a)(1) ("likely to bear
significantly on any claim or defense”) on the theory that no claim or defense is validly stated.
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burden of proof imposed on the party seeking a
stay is a stiff one.... [The defendant must]}
persuade this court that their motion to dismiss
is a likely winner").

. There is an argument to be made that, to avoid
imposing on the parties the potentially
inordinate costs of discovery, the standard
should be less weighty -- namely, that the Court
should simply assess whether the Rule 9(b)
motion appears to be substantial.

Congressional Initiative. Legislation that has passed
the House, and Senate (but is not at this writing
reconciled) would impose an automatic stay of
discovery pending any Rule 9(b) motion in a securities
action.

Reservation of Rights. In the absence of a stay,
defendants should make an express reservation of
rights in their 26(a)(1) disclosures that disclosure is
being made without prejudice to any Rule 9(b) motion.
In general, the disclosures should recite that they are
being made:

. Without prejudice to any Rule 9(b) motion.

. Without representing that any particular
document or thing (within a described category)

exists.

. Without prejudice to objections, if any, to
discovery.

. Based on still-incomplete investigation and

subject to the right (and duty) to supplement.

. In recognition of the need for a confidentiality
agreement or protective order prior to
production, if appropriate.

2. Documents. "[A] copy of, or a description by category and location
of, all documents, data compilations and tangible things in the
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possession, custody, or control of the party that are relevant 10
disputed facts alleged with particularity in the pleadings” (Rule
26(a)(1)XB); emphasis added).

a. General Description Suffices. The Rule permits a
description in lieu of production. According to the Advisory
Committee Note, "an itemized listing of each exhibit is not
required,” but "the disclosure should describe and categorize,
to the extent identified during the initial investigation, the
nature and location of potentially relevant documents and
records."”

b. Control Requirement. Only documents in the disclosing
party's possession, custody and control need be disclosed.
"Nothing in Rule 26(a) may be read to impose an obligation
to inform opposing counsel which documents, already within
opposing counsel's possession, the [disclosing] party intends
to use to defeat (or support, for that matter) a motion for
summary judgment.” McFarlane v. Ben-Menashe, No. 93-
1304 (TAF), 1995 U.S.Dist.Lexis 3463 at *8 (D.D.C. March
16, 1995).

Damages. "[A] computation of any category of damages claimed by
the disclosing party, making available for inspection and copying as
under Rule 34 the documents or other evidentiary material, not
privileged or protected from disclosure, on which such computation
is based, including materials bearing on the nature and extent of
injuries suffered" (Rule 26(a)(1)XC); emphasis added).

Insurance. "“[Fjor inspection and copying as under Rule 34 any
insurance agreement under which any person carrying on an
insurance business may be liable to satisfy part or all of a judgment
which may be entered in the action or to indemnify or reimburse for
payments to satisfy the judgment” (Rule 26(a)(1)XD); emphasis
added).

a. Copy Required. Note that, unlike the other categories,
subdivision (a)(1(D) "makes it clear that it is a copy of the
insurance agreement itself that defendants must produce.”
Wagner v. Cliff Viessman, Inc., 153 FR.D. 154, 160 (N.D.
Iowa 1994).

JOSEPH, EMERGING ISSUES - 1993 AMENDMENTS 4

b. Discovery Impact. The scope of this subdivision - insurance
agreements that may furnish coverage in the case -- has been
held enforceable to bar discovery of other insurance
agreements. Resolution Trust Corp. v. Thornton, 41 F.3d
1539, 1543, 1547 (D.C. Cir. 1994) (RTC administrative
subpoena seeking financial and insurance information to
ascertain the cost-effectiveness of pursuing litigation may not
issue after litigation has commenced, in light of Rule

26{2Y I\TN- eubnasena songht all nolicies of insurance and
26(a) 1 {1}); suopoena sougnt a:l peicies of msurance ang

reinsurance for a several year period, and amounts of
coverage remaining thereunder). But as a general matter this
arm a3l o ezl me e b lan lmmancloband waridh 3o 100Q72
rcaumg wouild appcur W UC HIVUILNIDICLIL WILUL UIS 1770

Advisory Committee Note and with the thrust of Rule
26(a)(5), discussed below.

Timing. Generally, these Rule 26(a)(1) disclosures are due within 85 days
of a defendant's initial appearance. (They are due within 10 days after the
parties' meeting, which must precede the Rule 16 scheduling conference by
two weeks.) See Fed. R. Civ. P. 26(a)(1).

B. Expert Disclosure (Rule 26(a)(2)). Unless otherwise agreed or directed by
the Court, at least 90 days before the case has been directed to be ready for
trial or, if solely for rebuttal purposes, within 30 days after the disclosure
which this testimony is intended to rebut, the parties must disclose to all
other parties:

1. Initial Disclosure.

a. Report. Each party must provide a written report signed by
the expert including: "a complete statement of all opinions to
be expressed and the basis and reasons therefor:"

i Data. "[T]he data or other information considered by
the witness in forming the opinions;"

. The 1993 Advisory Committee Note makes it
clear that "information considered” includes
document collations or deposition excerpts
provided by counsel. Whether that effects a
complete waiver of core work product (not just
collations of documents but "mental
impressions, conclusions, opinions, or legal
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theories of an attorney," as defined in Fed. R.
Civ. P. 26(b)3)) communicated to or discussed
with an expert is highly debatable. See

§ MI(A)2) ("Core Work Product"), infra.

Exhibits. "[A]ny exhibits to be used as a summary of
or support for the opinions;"

If a party wishes to add demonstrative or other
exhibits not included in the Rule 26(a)(2}(B)
report (absent stipulation or permission of the
Court), that must be done by the time that the
pretrial order is entered or, if there is none, by
the time that the Rule 26(a)(3) disclosures are
required, which is 30 days prior to trial. See

§ IV(B) ("Timing"), infra.

Qualifications/Publications. "[T]he qualifications of
the witness, including a list of all publications authored
by the witness within the preceding ten years;"

If a party wishes to supplement information not
included in the Rule 26(a)(2)}(B) report (absent
stipulation or permission of the Court), that
must be done by the time that the pretrial order
is entered or, if there is none, by the time that
the Rule 26(a)(3) disclosures are required,
which is 30 days prior to trial. See § IV(B)
("Timing"), infra.

Compensation. "[T]he compensation to be paid for
the study and testimony;"

By definition, the precise amount "to be paid" is
not known or knowable at the time that the
report is filed, unless a fixed fee is involved.
No "testimony" has yet been taken, and that
term presumably covers both deposition and
trial testimony, neither of which may occur.
Absent any reported case law, it would appear
that disclosing an expert's hourly rate would
ordinarily suffice. If a fixed fee or contingency
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is involved, a fair reading of the Rule would
require its disclosure.

If others assisted the testifying witness (whether
within or outside his or her firm), their
compensation information, too, should be
disclosed since those amounts form part of the
compensation paid "for the study." Disclosure
should not depend on whether the compensation
is paid directly to the expert, who in turn pays
those assistants, or whether counsel (or client)
pays them directly.

Nothing prevents an adversary from seeking
additional compensation information, such as
total compensation paid to date (or any other
information required by Rule 26(a)(1)), through
traditional discovery methods. See § II(B)
("Additional Expert Discovery"), infra.

Testimony. "[A] listing of any other cases in which
the witness has testified as an expert at trial or by
deposition within the preceding four years.”

"The identification of 'cases' at a minimum
should include the courts or administrative
agencies, the names of the parties, the case
number, and whether the testimony was by
deposition or at trial." Nguyenv. IBP, Inc.,
Case No. 94-4046-SAC, 1995 U.SDist.Lexis
10741 at *16 (D. Kan. July 27, 1995) (emphasis
added).

It is not self-evident precisely what "cases" are,
and the Advisory Committee Note does not say.
It is probably safe to include adjudicated
disputes, such as arbitrations and some types of
administrative action (as assumed in Nguyen,
supra). Given the discoverability of this
information (§ II(B) ("Additional Expert
Discovery"), infra), the ambiguity in the Rule




ought not be wielded against a disclosing party
who has made a good faith effort to comply.

b. Reporting Experts. Reports are due from every "witness
who is retained or specially employed to provide expert
testimony in the case or whose duties...."

. Treating physicians are treated uniquely, largely as a
function of the content of their testimony. See
§ III(C)(4) ("Treating Physicians"), infra.

2. "Rebuttal” Disclosure. Within 30 days after receiving the expert
disclosure of another party, a party must provide its expert's
disclosure of "the evidence ... intended solely to contradict or rebut"
it."

a. Rebuttal vs. Supplemental Testimony. Subdivision
(a)(2X(C) contemplates the designation of new witnesses, but
only to the extent that they are to offer rebuttal evidence, not
merely to "supplement the prior opinions" of timely-disclosed
(a)(2)(B) experts. In other words, subdivision (a}(2)(C) is not
designed as an avenue for the untimely designation of
(a)(2)(B) experts. Fuller v. Volvo GM Heavy Truck Corp.,
No. 92 C 1797, 1995 U.S.Dist.Lexis 11638 at *5 (N.D.IIL
Aug. 14, 1995).

b. Rebuttal vs. Impeachment Testimony. The relationship
between this Rule 26(a)(2)(C) duty to disclose
"contradict[ion]" and "rebut{tal]" evidence, on the one hand,
and the apparent right, under Rule 26(a)(3), not to disclose
impeachment evidence, is discussed in § III(C)(2)("Rebuttal
vs. Impeachment Testimony"), infra.

v

c. Expert Opinion vs. Lay Testimony. The type of "evidence"
is referred to in subdivision (a)(2)(C) is expert opinion
evidence, not necessarily facts known to the expertas a
percipient witness, even if they may be couched in Rule 701
lay opinion phrasing. See §§ III(C)1) ("Opinion Witnesses:
Rule 701 vs. Rule 702 Testimony") and HI(C)(3) ("Expert
Opinion vs. Lay Testimony"), infra.

d. Rebutting Whom? At least one court has raised, but not
answered, the question whether the plaintiff may offer expert
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testimony to rebut that offered by a third-party defendant
against whom the plaintiff has not asserted a direct claim.
Fuller v. Volvo GM Heavy Truck Corp., 1995 U.S.Dist.Lexis
11638 at *6-*7. The Rule does not make this distinction
(between adverse and non-adverse parties) -- it refers only to
"another party" -- but that does not mean that it is not implicit
in the meaning of "to contradict or rebut."2

Silence of Pretrial Order: Right to Name New Witnesses
on Rebuttal. It is not uncommon for pretrial orders to set
sequential dates for first the plaintiff and then the defendant to
identify their respective experts -- and for the order not to
specify a date for the plaintiff to identify new rebuttal
witnesses on rebuttal. There is a split of authority as to
whether the plaintiff may designate a rebuttal witness absent
leave of court, but the designations are nonetheless being
permitted as a practical matter. Compare IBM Corp. v. Fasco
Indus., Inc., No. C-93-20326 RPA, 1995 WL 115421 at *2
(N.D. Cal. March 15, 1995) (held, where a pretrial order is
silent as to rebuttal expert reports, the Rule provision
permitting rebuttal designation is overridden all expert
testimony must be exchanged at the specified time;
nonetheless permitting the offending party to add two of six
proposed "rebuttal” witnesses) with Knapp v. State Farm Fire
& Cas. Co., No. 94-2420-EEQ, 1995 U.S.Dist.Lexis 7830 at *
4 (N.D.INl. May 31, 1995) (where the pretrial order set
deadlines for designating expert testimony but did not
specifically address rebuttal, the Rule's thirty-day default
provision kicked in and the plaintiff was free to identify new
rebuttal witnesses for 30 days after the defendant's Rule
26(a)(2)(B) disclosure); accord Fuller v. Volvo GM Heavy
Truck Corp., No. 92 C 1797, 1995 U.S.Dist.Lexis 11638 at
*5-*6 (N.D.IIt Aug. 14, 1995) (same result; no analysis).

Local Rules. Local rules are permitted to carve out exceptions as to
both the type and form of disclosure if made "with respect to
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particular experts or categories of experts, such as treating
physicians." See FJC Study.

C.  Other Pretrial Disclosures (Rule 26(a)(3))-

1. Disclosure Obligation. Unless otherwise directed by the Court, at
least 30 days before trial each party must disclose the following
information "regarding the evidence that it may present at trial other
than solely for impeachment purposes:"

a. Witnesses. The name, address and telephone number of each
witness, identifying those tentatively and those definitely to
be called at trial;

b. Deposition Designations. A designation of those witnesses
whose testimony will be presented by means of a deposition
together with a transcript of the testimony if the deposition
was not stenographically recorded and;

c. Exhibits. Identification of each document or other exhibit
intended to be used at trial, "including summaries, separately
identifying those which the party expects to offer and those
which the party may offer if the need arises."

2. Reply/Objection. Within 14 days of this exchange, each party must
file any objections to the other party's deposition designations and to
the admissibility of identified documents or other exhibits. All
objections other than relevancy and Rule 403 prejudice objections
shall be deemed waived unless excused by the court for good cause
shown."

Discovery into Disclosure Areas.
A.  Timing of Discovery of Disclosure Information.

1. Rule-Driven Time Table. Parties are entitled to discovery of the
information required to be disclosed by Rule 26(a), such as the
identity and expected testimony of specially-retained trial experts
and other witnesses, only in accordance with the schedule set by
Rule 26(a), the Court or local rule. See Edward Lowe Indus., Inc. v.
Oil-Dri Corp. of Am., No. 94 C 7568, 1995 U.S.Dist Lexis 9347
(N.D.IIL July 3, 1995) (defendant not entitled to Rule 26(a)(2)(B)
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report prior to the time it is due pursuant to court order; opinion
notes plaintiff's claim that it had not yet finally decided on its expert
trial witnesses); Basque Station, Inc. v. United States, No. CV 94-
0109-S-EJL, 1995 U.S.Dist.Lexis 7085 at *6 n.3 (D.Ida. May 9,

1995) (plaintiff not entitled to defense expert information in response

to interrogatory until such time as it is due under federal and local
rule; nor is plaintiff entitled to defendant's witness list until it is due
under Rule 26(a)(3)).

2. Practice Point. As a practical matter, there is no reason why a party
would make a final decision as to which expert or witness it intended

to call until the last possible moment, rendering the timing issue
largely academic.

Additional Expert Discovery

The 1993 Advisory Committee Note to Rule 26(a) recites that "parties are
not precluded from using traditional discovery methods to obtain further
information regarding these matters” (i.e., matters that are subject to
mandatory disclosure). Some courts have looked to this language, and to
Rule 26(a)(5) - the paragraph that has for years identified the traditional
fnethods of discovery permitted by the Federal Rules (depositions,
interrogatories, production of documents, and the like) in concluding that
additional discovery in the subject areas covered by Rule 26(a)(1), (2) and
(3) is generally available,

1 Depeositions.

a, Testifying Experts. Afier receiving the expert's report
pursuant to Rule 26(a)(2)(A), a party may depose any expert
under Rule 26(b}(4)XA).

. The deposing party must "pay the expert a reasonable
fee for the time spent in responding to discovery”

(Rule 26(b}(4)(C)).

b.  Non-Testifying Experts. A party may still discover facts
!(nown and opinions held by non-testifying experts through
Interrogatories or by deposition only upon a showing of
“exceptional circumstances” (Fed. R. Civ. P. 26(b)}(4)(B)).
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2. Other Types of Available Expert Discovery.

Discovery beyond the mandatory expert disclosure (Rule 26(A)(2))
and beyond a testifying expert's deposition (Rule 26(b)}(4}(A)) -- is
contemplated and permitted by Rule 26((a)(5). Corrigan v.
Methodist Hosp., 158 F.R.D. 54 (E.D. Pa. 1994). This includes:

a. Documents provided by counsel to the expert and on which
the expert relied (or, presumably, considered) in coming to his
or her opinions. Corriganv. Methodist Hosp., 158 FR.D. 54,
58 (E.D. Pa. 1994) (pursuant to Rule 34 or 453).

b. Drafts of expert "reports and notes relied upon and made in
preparation of completing the final reports.” Caruso v.
Coleman Co., No. 93-CV-6733, 1994 U.S.Dist.Lexis 18587,

1994 WL 719759 (E.D. Pa. Dec. 27, 1994) (pursuant to Rule
45; no showing of particularized need required).

c. Other testimony given by the expert. All West Pet Supply Co.
v. Hill's Pet Prods. Div'n, 152 F.R.D. 634, 639-40 (D.Kan.
1993) (pursuant to Rule 45).

C.  Discoverability of Inpeachment Evidence.

D L Generally. The Advisory Committee Note does not indicate that the
\ amendment of Rule 26(a), including the amendment of subdivision
~ (a)(5), was in any respect intended to change prior law on the
discoverability (or nondiscoverability) of impeachment evidence.
Moreover, the text of the Advisory Committee Note refers only to
discovery of "further information regarding these matters" —i.e.,
matters that must be disclosed, not those carved out from disclosure.
3 Since Deccmber l 1991 Rule 34(c) has provided that "[a] person not a party to the action may be
d to p and things or to submit to an inspection as provided in Rule 45." The
1991 amendment to Rule 45(a)(1) correspondingly permits the issuance of a subpoena solely for the
production of evidence or to permit inspection, and, under the 1991 amendment to Rule 45(aX(2), non-party
witnesses are subject to the same scope of discovery as are parties under Rule 34. The effect of these
provisions is to permit documentary discovery of third parties without the necessity of subpoenaing the
third parties for deposition.
JoSEPH, EMERGING ISSUES - 1993 AMENDMENTS 12
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2. Surveillance Videotapes. Discovery of at least some types of
impeachment evidence -- of the sort not required to be disclosed
under Rule 26(a)(3) -- has been held to be permitted under Rule
26(a)(5). Corriganv. Methodist Hospital, 185 F.R.D. 54 (E.D. Pa.
1994) (surveillance videotape). However, surveillance films and
videotapes have traditionally been sui generis in the discovery
treatment they receive. See generally G. Joseph, MODERN VISUAL
EVIDENCE § 4.03[2][b] (1984; Supp. 1995) ("MODERN VISUAL
EVIDENCE").

IIl. Emerging Expert Issues.

A.

Counsel/Expert Communications: Impact of Mandatory Disclosure on
Work Produci & Priviiege.

Communications between counsel and expert are often essential to the
understanding of both and therefore crucial to the prosccution or defense of
a case. Communications of this type include brainstorming sessions and
exchanges analyzing: (i) the strengths and weaknesses of claims and
defenses, whether asserted or unasserted; (ii) esoterica in the expert's field,
often but not necessarily relating either to expert's own, or to another
expert's, actual or prospective opinion in the case; and (iii) damages issues.
Discovery of such exchanges arguably runs counter to the rationale of
Hickman v. Taylor, 329 U.S. 495, 510-11 (1947) ("it is essential that a
lawyer work with a certain degree of privacy, free from unnecessary
intrusion by opposing parties and their counsel"). Cf, Upjohn Co. v. United
States, 449 U.S. 383, 400 (1981) (stressing that "Rule 26 accords special
protection to work product revealing the attorney's mental processes").
Discoverability is governed by Rule 26(b)(3), which provides the general
protection for attorney work product. This Rule distinguishes between
ordinary work product (first sentence) and core work product (second .

sentence). Ordinary work product is defined to include otherwise- | o

discoverable documents and things prepared in anticipation of litigation;
discovery is permitted only upon a showing of "substantial need." Core
work product consists of "mental impressions, conclusions, opinions, or
legal theories of an attorney," and discovery is not permitted even upon a
showing of substantial need.

1. Ordinary Work Product; Document/Testimony Collations.

The requirement of disclosure of all data or other information
considered by the expert in forming his or her opinions was intended
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by the Advisory Committee to preclude any viable claim of work
product or privilege for materials assembled and provided for expert
review. The 1993 Advisory Committee Note accompanying Rule
26(a)(2) observes: "Given the obligation of disclosure, litigants
should no longer be able to argue the materials furnished to their
experts to be used in forming their opinions are protected from
disclosure when such persons are testifying or being deposed." As
reflected § II(A)(2)(b), supra, the cases leave little doubt that
compilations of factual materials provided to experts (i.e., ordinary
work product) may be discovered.

Core Work Product.

A key question is whether core work product -- attorney theories of
the case, mental impressions, opinions and conclusions -- are
discoverable if disclosed to an expert. The law is a bit unclear on
this issue because, with all of the amending that the Civil Rules
Committee has done, Rules 26(b)(3) and (b)(4) do not neatly jive.
Further, the broad language of Advisory Committee Note to new
Rule 26(a)(2) (set forth immediately above) neither defines the
"materials" it intends to encompass nor does it address oral
communications.

a. "Subject to..." The first sentence of Rule 26(b)(3) begins:
"Subject to the provisions of subdivision (b)(4) of this
Rule...." Due to the 1993 amendments, subdivision (b)(4)(A)
is now the provision that confers the right to depose experts.
An argument can be made that the "[sJubject to" language
means that there is no protection for core work product in an
expert’s deposition. Under prior versions of subdivision
(b)(4), some decisions held that "all communications from
counsel to a testifying expert that relate to the subjects about
which the expert will testify are discoverable” -- even core
work product. See, e.g., Intermedix v. Ventritex, Inc., 139
F.R.D. 384, 388-89 (N.D.Cal. 1991). This result is
understandable from a policy perspective, especially in a
patent case like Intermedix, the concern being that counsel's
influence on the witness ought to be aired. However, many
courts, including the sole Circuit-level authority addressing
this issue, rejected the Intermedix analysis and held that core
work product was not discoverable (at least in the absence of
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extraordinary circumstances). Bogosian v. Gulf Oil Corp.,
738 F.2d 587, 594 (3d Cir. 1984).

"Subject to" # Except. In the first reported decision on the
issue under the 1993 amendments, the Western District of
Michigan has expressly rejected the Intermedix reading of
Rule 26(b)(3)-(4), and further held that, under Rule
26(a)(2XB), only the factual information given by counsel to
the expert is disclosable -- so that, as Bogosian held, core
work product remains protected, in the absence of
extraordinary circumstances. Haworth, Inc. v. Herman
Miller, Inc., 162 FR.D. 289 (W.D. Mich. 1995).

i. The Haworth Court reversed a magistrate judge's
ruling that permitted interrogation into the mental
impressions of counsel as communicated to an expert.
The district judge reasoned that Rule 26(b)(3) governs
in expert depositions (as in expert discovery generally)
because "the drafters intended the terms 'subject to' to
mean that subdivision (b)(3) applies unless there is a
standard to the contrary in subdivision (b)(4)" -- and
there is no such standard, other than the higher
standard applicable to non-testifying experts under
subdivision (b)}(4)(B).

ii. Construing Rule 26(a)(2)}(B), Haworth interpreted
“data or other information considered by the witness
in forming the opinions" as referring only to factual
information, not "mental impressions, conclusions,
opinions or legal theories" of the sort protected by Rule
26(b)(3).

iii. The Haworth Court concluded that "the risk of
counsel's influence "does not go unchecked in the
adversarial system, for the reasonableness of an expert
opinion can be judged against the knowledge the
expert's field and is always subject to the scrutiny of
other experts."

iv.  This result has the added benefits of (1) not favoring
wealthy parties who can afford to hire both testifying
and non-testifying experts and (2) not encouraging
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counsel and experts to engage in coy or strained
conversations cloaked as "hypothetical" to avoid
discovery. Further, it is in any event not the attomey-
expert communications themselves but the subject
matter that has been communicated which might be
considered "in forming the opinions."

v. The Haworth opinion notes that if documents
containing core work product are used to refresh a
witness's recollection prior to or while testifying, they
may be disclosable under Evidence Rule 612.

Rules Enabling Act. If Haworth is incorrect in its
interpretation of Rule 26(a)(2)(B), the question arises whether
the Rule has been adopted in a form that has the effect of
“abolishing or modifying any evidentiary privilege,” in
contravention of the Rules Enabling Act, 28 U.S.C. § 2074(b),
a provision that has never been the subject of a reported
opinion. If Haworth is incorrect, Rule 26(a)(2)(B) makes
waiver of core work-product an unavoidable cost of putting
an expert forward to testify. This raises two interesting
questions?

. Is core work-product an "evidentiary privilege"?

- There is a dearth of authority defining this
phrase within § 2074(b). Within the confines of
the Federal Rules of Civil Procedure, attorney
work-product is sometimes said to be a Rule
26(b)(1) "privilege,” Vermont Gas Sys. v.
United States Fid. & Guar. Co., 151 F.R.D.
268; 274 (D.Vt. 1993). As an interpretative
matter, however, that it probably wrong since --
focusing on Rules 26(b)(1) and (3) -- it is more
precise to consider work-product unprivileged
matter the discovery of which is governed by
Rule 26(b)(3). Chiasson v. Zapata Gulf Marine
Corp., 988 F.2d 513; (5th Cir. 1993). However,
(i) the meaning of "unprivileged" in Rule
26(b)(1) is not necessarily the obverse of the
phrase "evidentiary privilege" as used in
2074(b), and (ii) Rule 26(b)(3) does not fully
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codify the work-product protection recognized
in Hickman. See, e.g., MOORE'S FEDERAL
PRACTICE § 26.15[1] at 26-292, 26-293 (1995).
Among other things, it is limited to documents
and tangible things.

. Does mandating the waiver of an "evidentiary
privilege" constitute "abolishing or modifying” it, in
contravention of the § 2074(b)?

Expert Disqualification: Impact of Mandatory Disclosure.

Occasional motions seek to disqualify an expert because of his or her prior
affiliation with the adverse party. The ground for disqualification is often
attorney work product (sometimes mischaracterized as privilege) or
fundamental faimess. To the extent that the 1993 amendments to Rule
26(a)(2) render discoverable everything given or said to an expert, the work
product argument would appear to be undercut. To the extent that the 1993
amendments leave core work product protected, this ground of expert
disqualification would remain intact. See Cordy v. Sherwin-Williams Co.,
156 FR.D. 575 (D.N.J. 1994) (disqualifying expert; relying on pre-
December 1, 1993 precedent).

Scope of Expert Disclosure Obligations.
1. Opinion Witnesses: Rule 701 vs. Rule 702 Testimony.

a. General Scope: Rule 702 Witnesses.

Rule 26(a)(2)(B) disclosure requirements pertain only to
witnesses offering expert testimony under Fed. R. Evid. 702.
See 1993 Advisory Committee Note to Fed. R. Civ.

P. 26(a)(2) ("For convenience, this rule and revised Rule 30
continue to use the term 'expert’ to refer to those persons who
will testify under Rule 702 of the Federal Rules of Evidence
with respect to scientific, technical, and other specialized
matters").

b. Increasing Acceptance of Rule 701 Quasi-Experts.

Rule 701 of the Federal Rules of Evidence codifies the
common law collective-facts doctrine, permitting lay
witnesses to offer opinions "which are (a) rationally based on
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the perception of the witness and (b) helpful to a clear
understanding of the witness's testimony." Some decisions
construing this Rule permit "lay opinion as to technical
matters such as product defect or causation,” provided that it

"derive{s] from a sufficiently qualified source as to be reliable

and hence helpful to the jury." Asplundh Mfg. Div. v. Benton
Harbor Engineering, 57 F.3d 1190 (3d Cir. 1995) ("a lay
witness with first-hand knowledge can offer an opinion akin
lo expert testimony in most cases, so long as the trial judge
determines that the witness possesses sufficient and relevant
specialized knowledge or experience to offer the opinion")
(emphasis added).

Disclosure Obligations of Rule 701 Witnesses.

Since Rule 26(a)(2)(B) disclosure requirements pertain only
to witnesses offering expert testimony pursuant to Fed. R.
Evid. 702, parties may attempt to circumvent expert discovery
and disclosure obligations by the sheer expedient of witness
labeling, (At a minimum, the lay witness would presumably
have to be designated in a Rule 26(a)(1)(A) disclosure, at
least as supplemented pursuant to Rule 26(e)(1).) The line
between Rule 701 and 702 testimony, on the Asplundh
analysis, is not always easy to draw. To the extent that no
Rule 26(a)(2)(B) disclosure has been made with respect to a
witness, the Court may exclude any Rule 702 testimony from
that witness and yet leave the door open for Rule 701
opinions. See, e.g., United States ex rel. Jervis B, Webb Co.
v. Gust K. Newberg Constr. Co., 1995 U.S.Dist.Lexis 8730 at
*5-*6 (N.D. IIL. June 20, 1995). See aiso Hester v. CSX
Transp., Inc., 61 F.3d 382 (5th Cir. 1995), discussed in

§ HI(CX3)(b)(ii) ("Hester"), infra. The Court should be
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vigilant to avoid encouraging manipulative conduct designed
to thwart the expert disclosure and discovery process.*

2. Rebuttal vs. Impeachment Testimony: Rule 26(2)(2)(C) vs. Rule
26(a)(3)

a. Textual Comparison.

i “Solely to Contradict or Rebut.” Rule 26(1?)(2)(C)
requires responsive disclosures when a party intends to
elicit expert testimony "solely to contradict or rebut
evidence on the same subject matter identified by
another party under paragraph (2)(B)" (emphasis
added).

ii "Solely for Impeachment Purposes.” Rule 26(a)(3)
carves out from mandatory non-expert disclosure
"evidence that [a party] may present at trial other than
solely for impeachment purposes” (emphasis added).

b. Reconciling Subdivisions (a)(2)(C) and (a)(3). The two
subdivisions are reconcilable on three levels:

t Asplundh extended the application of the trial judge's gatekeeping responsibilities
:n?etum;::dhtmﬂpgaw Pharmaceuticals, Inc., 113 S. Ct 2786, 125 L. Ed. 2d 469 (!?93), to R!u(l:
701 witnesses to avoid circumvention of the policy goals identified by the Supreme Cout_\ with r:’x::inm
Rule 702 experts. A similar approach requiring Rul? 26(9)(2)—type disclosures could be incorpo
pretrial orders or simply requested by parties in routine discovery.

Rule 26 contains no definitions and makes no effort to distinguish bcm:en'ocfntrgdnctlon or r:bqttal
evidence, on the one hand, and impeachment evidence on the other. ‘n_ne dlst.mctlon canbe’e :::/eced ©
depending on the facts. In common legal parlance, rebuttal is substantive evidence that |s5 lsI:) 52:; e
contradict a specific point in the [opponent's] evidence” (People v. Jame.f, 123 [i.2d 523; > A E2
723. 735 (1988)) - evidence “which becomes relevant because of.proof mtroduca? by e" ;;er]sgnparty
(Crussel v. Kirk, 894 P.2d 1116, 1119 (Okla. 1995)). In contrast, impeachment evidence "cal [5319 4ot
question the veracity of a witness" (Kennemur v. State, 133 Cal.A_pq.L’M 90'!. 9?1, 184 C_aI.Rptr. : s o
(1982), quoting BLACK'S LAW DICT. 886 (Sth ed. 1979)). There is little pm.m in at.xempt.mg to resolve
potential conflict between Rule 26(a)2XC) and Rule 26(a)(3) on a purely hngms‘nc basis, howe\(‘e’l;,
because there can be "but slight dif¥e between impeach " t that"{ 1 was not a ;rleﬁlA e Ny
witness, and rebuttal, that {he did] not [do something] as he testified...." People v. Blake, 179 1il.App.
249,258, 534 N.E.2d 415, 421 (1989).
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[ Tllustration No. i: Learned Trea

i Subdivisions (a)(2) and (a)(3) state independent
disclosure obligations. Subdivision (a}(2) is the
provision specifically directed at expert opinion;

aithdivieian 2V 2) covers exnerts onlv genericallv and
SUCUIVISIUII \GQRJ J VOTIAS SAapwa s Vi) peiisiivsssy

indirectly (as witnesses to be 1dent1ﬁed or deponents
whose n'anscripts are to be designated). Nothing in
FRYZ L W b b mimmricamsamilan thha

subdivision \u)\J ) purporis 1o CirCuinscrioe uic
disclosures required in subdivision (a}(2).

o £1:nt haturnan tha anthdivicione to the
lucnc lb no confiict between the subaivisions to the

extent that an expert opinion is not offered solely for
impeachment purposes (it rarely is - see the learned-

ANLAN oo

treatise discussion beiow); subdivision {a}{3) carves
out only pure impeachment evidence.

IR . SNPASIGIPL. JUUIPRPURPRPIy Jiy R o en

k. Even ifan experi were 10 Olier estimony sowedy 10t
impeachment purposes, that would not create a conflict
between these provisions to the extent that the expert's
testimony is factual, and not in the nature of expert

ﬂﬂl“lﬂﬂ

QPO

T tis - t U
Rule 803(18)

ONAL1OY smminnlia o mamby 3 ArACS_OVAMIT

N Fed. R. Evid. 803(18 ) perinits a party o Cross-€xamine
an expert witness using learned treatises that may be
authenticated by the cross-examining party's own
expert.5 May the cross-examining party's expert
authenticate a treatise as reliable at trial if the expert

was silent on the subject in his or her Rule 26(a)(2)
disclosures?

18) excludes from operation of the hearsay rule:

1aarned treatiszes —-To the extent called to the anentmn of an expert witness upon cross-
. e d in published periodicals, or pamphlets on a subj
I CHC VN SR | or art hijchad as a reliabl auﬂmntv ... by other expert
A or other or ar, as2 author
P, 20
3 AMENDMENTS 20

ii. On a strict reading of Rule 26(a)(2), the answer is No

because the authentication consists of an expert

opinion -- namely, that the treatise is reliable -- and

subdivigsion (a¥2YR) raanirac that tha mnndata,
TRV ISERESABAS AL/ AV uaLS widn ulil Ilanaaiory

report "contain a complete statement of all opinions to
be expressed” (emphasis added). At a minimum, this
opinion should be in a subdivision (a)}(Z)(C) rebuttal or
a subdivision (e)(1) supplement.

Rule 26(a)(3) does not lead to a different result.
Learned treatise evidence under the Federal Rules is
not offered solely for impeachment purposes. "It is
important to remember that statements in learned
treatises come in for their truth; ... they are not limited
to impeaching credibility, but can be used for the truth
of tie matters stated." 3 S. Saltzburg, M. Martin & D.

Capra, FEDERAL RULES OF EVIDENCE MANUAL 1412

S ESDIAL ARVLES LN DVIUENCL IVIANUAL 1405

(6th ed. 1994). Nor should counsel be permitted to
avoid disclosure obligations by claiming that he or she

ic not offaring tha traatioa Fae all a1
25 1OL OLLTINE Ul reatise 101 g purposes out Ol'lly io

impeach.

iv. As a practice matter, there is no need to make it clear
2S5 2218 rC 1S IO LA 1o maKe it vival

that a treatise is being authenticated for cross-
exarmination purposes or even with respect to the
particular point for which counsel may wish to use it.
That is purely a matter of style in fashioning the
disclosure.

d. Ilustration No. 2: Attack on Scientific Methodology Per
Daubert v. Merrell Dow.
i. A planned attack on scientific methodology which,
under Daubert v. Merrell Dow Pharmaceuticals, Inc.

117 Q ¢ 2704 19C T D3 A3 270 210072
2155, CL 2760, 120 L. Ed. 2d 469 (1993), is a Rule

104(a) question for the Court and not the j Jjury. Under
Rule 104(a), the Court may consider any inadmissible,
unprivileged evidence, such as an affidavit. Can a
party submit an affidavit that attacks an opnosing

Laal auifoXks an oppeosing

expert's methodology and is executed by an expert who

has not made a disclosure? Or whose disclosure does
not contain the attack?

A0 colianm ¢ anack

>
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ii. It would appear that the Rules did not contemplate the
circumstance in which an expert has not made a
disclosure and is not otherwise expected to testify yet
submits an affidavit in an effort to preclude other
expert testimony. Arguably, such a person (1) is a
non-testifying witness within Rule 26(b)(4)(B) since he
or she is "not expected to be called as a witness at
trial,” and (2) is not "a witness who is retained ... to
provide expert festimony in the case" within the
meaning of Rule 26(a)(2)(A). Even if the expert did
submit a disclosure on other topics, as long as the
proponent challenges the methodology only on an
affidavit to the Court, and not through testimony
before the jury, the absence of disclosure would not
seem to trigger the strict requirements of the Rules.’

Expert Opinion vs. Lay Rebuttal. See § HI(CY3)X"Expert
Opinion vs. Lay Testimony"), immediately infra.

3. Expert Opinion vs. Lay Testimony.

an employee of a party) of facts that impeach the
underpinnings of an opposing expert's opinion.
DeBiasio v. lllinois Cent. R.R., 52 F.3d 678, 686 (7th
Cir. 1995) (harmless error to exclude testimony). In
DeBiasio, the excluded testimony consisted of
authentication of an object about which the opposing
expert opined and which on its face refuted the
opinion. The DeBiasio Court reasoned that Rule
26(a)(3) protected the impeachment evidence from
disclosure. Jd. Had the proponent attempted to go
further and offer opinions as to the significance of the
condition of the object, that testimony would
presumably have been excluded under Rule 37(c)(1)
because it had not been disclosed under subdivision

(a)}2)(B) or (C).

ii. Hester. The Fifth Circuit has similarly held that a trial
judge properly admitted an expert's testimony (not
previously disclosed) that certain photographs of the
accident site offered by the adversary were misleading.
Hester v. CSX Transp., Inc., 61 F.3d 382 (5th Cir.

a. Di_sclosure Obligation: Exp.ert Qpinion. Among other 1995). Among other things, the Hester Court noted
things, Rule 26(a)(2)(B) requires disclosure of all opinions to that "even a layperson may testify to the accuracy of a
be expressed, the basis for those opinions, and all information photograph of  scene that he has personally viewed" -
N considered in forming the opinions. That does not necessarily stated another way, this was a no more than a
\ include everything that the expert kn?ws. In the conventional Rule 701, not a Rule 702, opinion. While
3 circumstances, the expert may know impeaching facts or have on the facts of Hester, the result may be appropriate,
non-expert impeaching opinions. the approach raises the previously-discussed possibility
b. Other Impeachment. of parties atter.nptlvng to cxrcumyent their e)fpc".rt
disclosure obligations by labeling some opinions non-
i.  DeBiasio. The Seventh Circuit has ruled it error to expert in nature. See § III(C)(1) ("Opinion Witnesses:

exclude the impeaching, factual testimony of an expert
witness who has personal knowledge (in this case, as

Rule 701 vs. Rule 702 Testimony"), supra.

4. Treating Physicians.

No Disclosure Required. The 1993 Advisory Committee

These scenarios are unlikely to occur often in jury cases. Usually, the opponent of the evidence will want

i i ing physician is not, in the words of
to continue the attack on methodology before the jury - the focus there will be credibility — and the Note considers that a treating phy. s

pp will be precluded from doing so in the ab of a discl b the attack does require the Rule 26(a)(2)(B), "retained or specially employed to provide
statement of an opinion as to which there will be testimony in front of the jury, thus clearly triggering Rule expert testimony" -- that his or her testimony simply follows
26(@)2)C). from the care afforded to the patient in ordinary course. The
Advisory Committee therefore concludes that a treating
physician "can be deposed or called to testify at trial without
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b.

c.

any requirement for a written report.” Accord Harlow v. Eli
Lilly & Co., No. 94 C 4840, 1995 U.S.Dist.Lexis 7162 at *8-
*9 (N.D.IIL. May 23, 1995).

Disclosure Required. That result may be limited, however,
to circumstances in which the treating physician confines his
or her testimony to the care and treatment afforded to a party:
"To the extent that the treating physician testifies only as to
the care and treatment of his/her patient, the physician is not
to be considered a specially retained expert notwithstanding
that the witness may offer opinion testimony However, when
the physician’s proposed opinion testimony extends beyond
the facts made known to him [or her] during the course of the
care and treatment of the patient and the witness is specially
retained to develop specific opinion testimony, he [or she]
becomes subject to the provisions of Fed. R Civ. P.
26(a)(2)(B)." Wreath v. United States, 161 F.R.D. 448 (D.
Kan. 1995); accord Harlow v. Eli Lilly & Co., 1995
U.S.Dist.Lexis 7162 at ¥9-*10.

Issues. Wreath and Harlow leave open at least two questions:

i First, is the treating physician free to offer any
opinions that are based solely on "the facts made
known to him [or her] during the course of the care and
treatment,” even if the opinions are not essential to
care and treatment -- e.g., that a diagnosed condition is
attributable to a particular, allegedly toxic substance -~
as long as the physician has not been "specially
retained” to develop that opinion? At a minimum, it
must mean that, in a personal injury case, a treating
physician is at liberty to opine as to the permanency of
injury because, absent that, the exception would be
swallowed up by the rule.

ii. Second, what exactly does "specially retained ... to
provide expert testimony” mean? No doctor is going
to testify without an assurance of payment -- hence,
some sort of retainer is always present. Presumably,
the distinction being drawn is between a physician who
has cared for a patient and one who has not (the
stereotypical hired gun). While even this distinction is
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subject to manipulation (since a patient can always
start treating with a new, lawyer-suggested doctor), it
is something of a bright line with which to begin the
analysis. A treating physician may be called to testify
as to any of a broad range of opinions, from the
patient's initial condition to a treated injury's projected
permanency to arcane questions of epidemiology.
Wreath and Harlow explain that, if the treating
physician crosses the line and becomes a hired gun,
Rule 26(a)(2)(B) disclosure obligations kick in. If, in
the circumstances, the Court should conclude that
necessary disclosure was not made, preclusion of the
offending opinion under Rule 37(c)(1) is the
presumptive sanction. See § V(AX"Preclusion of
Evidence (Rule 37(c)(1))"), infra.

IV.  Supplementation Duty (Rule 26(e)(1)).

A.

Scope & Standard. The duty to supplement has been broadened and the
scope expanded to include the new disclosure obligations. The former
"knowing concealment” standard has been abandoned. A party is instead
obliged to amend any disclosure, any expert report or deposition, and any
response to any interrogatory, request for production or request for
admission, if it is later deemed "incomplete or incorrect.” Fed. R. Civ. P.

26(eX1).

. Expert Disclosures & Depositions. The duty to supplement
expressly applies "both to information contained in the [expert's]
report and to information provided through a deposition of the
expert" (emphasis added).

Timing.

"[Alny additions or other changes to this information shall be disclosed by
the time the party's disclosures under Rule 26(a)(3) are due" (emphasis
added) -- i.e., at least 30 days before trial, unless otherwise directed by the
Court.

1. Pretrial Order. In most cases, the pretrial disclosures required by
Rule 26(a)(3) are contained in the Court's form of pretrial order.
Therefore, any supplementation of expert disclosure or testimony is
due by the date of the pretrial order. Since the key is the disclosure
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made by each party, that date -- for supplementation purposes --
would seem to be the date that the pretrial order is finalized by the
parties and presented to the Court, not the date that the Court
executes it.

2. Practice Point. Consequently, the most propitious time for a party
to supplement its expert disclosure is on the date of the pretrial order.
That will prevent timely rebuttal by an adversary.

C. Failure to Supplement: Sanctions. Failure to supplement may result in
the imposition of sanctions. United States v. Shaffer Equipment Co., 158
F.R.D. 80 (S.D.W.Va. 1994) (sanctions imposed on government counsel for
failure to supplement information concerning expert's credentials). See § V
("Impact of Failure to Disclose: Sanctions"), infra.

D. Abusive Supplementation: Sanctions.

1. Potential Abuses. This disclosure, deposition and supplementation
regimen affords opportunities for abuse. For example, (1) an
incomplete disclosure can be very materially supplemented at a
deposition in ways that effectively preclude effective preparation for
the deposition -- e.g., by the addition of previously-undisclosed
opinions; or (2) a party can intentionally submit a minimal or
incomplete disclosure and only affer any deposition has been taken
supplement to add new and different opinions.

. This is problematic because there is a harmless-error
exception in the sanctions provision (Rule 37(c)(1)), pursuant
to which the Court might find that the original nondisclosure
has been mooted by the belated supplementation. See
§ V(D)(2)(b)(i) ("Prejudice to the Opponent"), infra.

. The problem is that dilatory supplementation may undermine
the adversary's ability to prepare effectively -- for cross-
examination or by retaining appropriate experts -- such that
the failure to supplement is not truly constitute harmless.

2 Available Remedies. Potentially abusive behavior of this sort can
be checked by reopening discovery, by assessing additional costs
caused by this behavior, in exacerbated cases by striking the party's
original disclosure and the testimony -- generally by resort to the
powers vested in the Court under Rules 37(a) and (¢). See generally
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V.

G. Joseph, SANCTIONS: THE FEDERAL LAW OF LITIGATION ABUSE
§§ 48-49 (2d ed. 1994; Supp. 1995) ("SANCTIONS").

Assessing Abuse. In deciding whether a party's supplementation of
its disclosures afier the conclusion of discovery, or of expert
discovery, is fair in the circumstances, the Court may consider:

a. Good Faith. The good faith, willfulness or negligence of the
proponent in failing to make the disclosure in a timely
fashion.

b. Availability of Information. Whether the information was
or should have been available earlier to the proponent or the
opponent.

c. Prejudice. The prejudice to the adversary, which will include
review of such issues as:

i Time remaining prior to trial.
ii. The importance of the disclosure.

iii.  The ability to cure the default as by continuing the
relevant court date.

d. Other Factors. Other factors discussed in the immediately
succeeding section in connection with Rule 37(c)(!)
generally.

Impact of Failure to Disclose: Sanctions

A.

Preclusion of Evidence (Rule 37(c)(1)).

Rule 37(c)(1), as amended effective December 1, 1993, provides that, if a
party fails to make disclosure or to supplement responses as required by
Rule 26(a) and (e)(1), that party is not permitted to present as substantive
evidence or on summary judgment (or other) motion any evidence not so
disclosed, unless there is "substantial justification" for the failure to disclose
or unless the "failure is harmless."

1

Expert Evidence.

a. Total Preclusion. Failure to honor the disclosure obligations
within the time limits set forth in Rule 26(a) can lead to

JOSEPH, EMERGING ISSUES — 1993 AMENDMENTS 27




o4 7 74

preclusion of the testimony in accordance with Rule 37(c)(1).
Doe v. Johnson, 52 F.3d 1448, 1464 (7th Cir. 1995) (trial
court within its discretion in excluding undisclosed opinions
under Rule 37(c)(1)); Janopoulous v. Harvey L. Walner &
Assocs., Ltd., No. 93 C 5176, 1994 U.S.Dist.Lexis 4041, 1994
WL 114853 (late designation; no reports; no opportunity to
depose); GEM Realty Trust v. First Nat'l Bank of Boston, No.
Civ. 93-606-SD, 1995 U.S.Dist.Lexis 3864, 1995 WL 127825
at *5 (D.N.H. March 20, 1995) (violation of pretrial order by
late disclosure of expert report); China Resources (USA) Ltd.
v. Gayda Int'l, Inc., 856 F. Supp. 856, 866-67 (D. Del. 1994)
(no disclosure); Paradigm Sales, Inc. v. Weber Mktg. Sys.,
Inc., No 3:93-CV-202 RM, 1995 U.S.Dist.Lexis 3620, 1995
WL 132057 at *5 (N.D.Ind. March 16, 1995) (opinions not
included in report are excluded); 25/ CPW Housing, Ltd.. v.
Paragon Cable Manhattan, No. 93 Civ. 0944 (JSM), 1995
U.S.Dist.Lexis 2025 (S.D.N.Y. Feb. 21, 1995) ("Because the
reports provided by both 257 and Nokit are so inadequate that
it is impossible for defendant to ascertain any of the specifics
to which plaintiffs’ experts will testify or any of the bases
from which they derived their conclusions, plaintiffs' experts
will not be permitted to testify at trial pursuant to Fed. R. Civ.
P. Rule 37(c)(1)") (citations omitted).

Partial Preclusion. Although Rule 37(c)(1) contemplates
automatic preclusion of untimely or undisclosed testimony,
the Rule includes both a "substantial justification” and a
harmless-error exception (discussed below). Using these,
courts are exercising their discretion not to exclude or not to
exclude entirely. Automatic preclusion sanction is subject to
a fundamental fairness exception. See, e.g., Orjias v.
Stevenson, 31 F.3d 995, 1005 (10th Cir. 1994) (upholding
limits imposed on -- but not exclusion of -- expert testimony);
Apelv. Rockwell Int'l Digital Communications Div'n, No 92-
C-6841, 1994 U.S.Dist.Lexis 8186, 1994 WL 275038 (N.D.
I1L. June 20, 1994) (no exclusion where, in absence of trial
date, adversary can still depose expert without prejudice);
IBM Corp. v. Fasco Indus., Inc., No. C-93-20326 RPA, 1995
WL 115421 at *4 (N.D.Cal. March 15, 1995) (only certain ~-
not all -- untimely rebuttal expert testimony excluded).
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. Partial exclusion of testimony from an expert may take
the form of precluding the expert from offering opinion
testimony while permitting testimony as to facts. See,
e.g., GEM Realty Trust v. First Nat'l Bank of Boston,
Civil No. 93-606-SD, 1995 U.S.Dist.Lexis 3865 at
*14-*15 (D.N.H. March 20, 1995).

2. Non-Expert Evidence.

The preclusion sanction of Rule 37(c)(1) is the same for violation of
Rule 26(a)(3) as for Rule 26(a)(2), which is discussed above.
Although total preclusion is presumptive, courts are exercising their
discretion not to exclude or not to exclude entirely. See, e.g., Kotes
v. Super Fresh Food Markets, Inc., 157 FR.D. 18,20 (E.D. Pa.
1994) (no exclusion of non-expert witnesses where "neither party
fully complied with the scheduling order and the Rule 26 disclosure
requirements ... [but] their questionable conduct does not clearly
evidence bad faith ... [and] the revised trial date permits the parties to
cure any prejudice™). See § V(C) ("Other Available Sanctions™),

infra.
B. Notifying Jury of Nondisclosure.

Rule 37(cX1) further provides that (in the absence of "substantial
justification” for the failure to disclose or unless the "failure is harmless) the
Court may inform the jury of a party's failure to make disclosure.

C. Other Available Sanctions.
1. "QOther Appropriate Sanctions" (Rule 37(c)(1)).

Rule 37(c)1) also provides that, in the absence of "substantial
justification" for the failure to disclose or unless the "failure is
harmless, the Court "may impose other appropriate sanctions,”
including but not limited to assessing reasonable attorneys' fees or
imposing sanctions of the sort enumerated in Rule 37(b}(2XA)«(C).

2. " An Appropriate Sanction" (Rule 26(g)(1)).

Independent of Rule 37(c)(1), Rule 26(g)(1) now requires that every
disclosure made pursuant to Fed. R. Civ. P. 26(a) (1) or (3) -- but not
subdivision (a}(2) -- be signed and that the signature constitutes a
certification that, based upon a reasonable inquiry, disclosure is
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complete and correct when made. Rule 26(g)(3) csmtaﬁﬁns a
“substantial justification" safe harbor, like that which is _cor}t?med in
Rule 37(c)(1) and is discussed below. The standard of llal?lllty under
Rule 26(g) is that which was imposed under the'l983 version of Ffule
11, and the mandatory-sanction remedy it contains -~ "z'm appropriate
sanction" - opens the door to the wide variety of sanctions mirroring
available under Rule 11. See generally SANCTIONS at §§ 41-45.

Order Compelling Disclosure (Rule 37(a)).

If a party fails to make disclosure pursuant to Rule 26§a), any o.ther
party may move to compel disclosure and for appropna?e sanctions
(just as any party could traditionally do if a deponent failed to
answer a question, a corporation failed to make a Rule 30(b)(.6)
designation, or a party failed to answer an interrogatory or failed to
respond appropriately to a document request).

a. Evasion = Nondisclosure. Additionally, Rule 37(a?(3) was
expanded in December 1993 to provide that an evasive or
incomplete disclosure or response is to be treated as a failure
to disclose or respond. The prior Rule provided onl'y that an
evasive or complete answer could be treated as a failure to

answer.

b. Conferral Requirement. In all of these circumstances, .
however, the new conferral requirement (discussed below? is
imposed. The party making the motion must accompany it
with a certification that the movant has in good faith
conferred or attempted to confer with the party declining to
make discovery or disclosure.

Safe Harbors: "Substantial Justification" & Harmless Error.

In assessing whether to impose the preclusion sanction, in whole or in part,
the Court is directed by Rule 37(c)1) to consider whether there was
“substantial justification" for the failure to disclose or suppler.nent, or
whether the failure was "harmless.” Both of these are fact-driven
determinations.

JOSEPH, EMERGING 1SSUES — 1993 AMENDMENYS 30

Substantial Justification. Among the factors that the Court may
want to consider in determining whether a party's failure to disclose
was substantially justified are:

a. Good Faith. The good faith or bad faith of the proponent in
failing to make the disclosure, and of the opponent in
opposing the introduction, of the evidence. Hinton v.
Patnaude, No. 92-CV-405, 1995 U.S.Dist.Lexis 11009 at *11
(N.D.N.Y. Aug. 2, 1995) (no evidence of bad faith on part of
the proponent).

b. Willfulness or Negligence. The willfulness or negligence of

the proponent in failing to make the disclosure (e. g., failure to
discover documents despite a reasonable production effort)
and of the opponent in not addressing the issue earlier (e.g.,
lying in wait). Cf, Doe v. Johnson, 52 F.3d 1448, 1464 (7th
Cir. 1995) (trial court within its discretion in excluding
undisclosed opinions under Rule 37(c)(l), rejecting on the
facts the argument that the opponent might be considered
negligent for failing to uncover the opinions; "substantial
justification” not specifically discussed).

c. Control. Whether conditions beyond the control of the

proponent changed, and those conditions are the subject of the
undisclosed evidence (e.g., testimony from an undisclosed
fact witness) or the basis for a change in the evidence (e.g,
different expert testimony based on new facts).

d. Surprise.

i Whether the proponent reasonably believed that the
matter in question was not disputed. Friends of Santa
Fe Cty. v. Lac Minerals, Inc., 892 F. Supp. 1333
(D.N.M. 1995).

ii. Whether the undisclosed evidence became relevant
only after other, unanticipated evidence was
introduced.

JOSEPH, EMERGING ISSUES -- 1993 AMENDMENTS 3 1
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Harl'nles‘s Error. Among the factors that the Court may want to ’ VL. Other Practice Changes.
consider in determining whether a party's failure to disclose was
harmless are: A.  Conferral Requirements.
a. ?ood Faith of the Parties. Newman v. GHS Osteopathic, 1. Discovery Trigger.
nc., 60 F.3d 153 (3d Cir. 1995) (pro N
Healthdyne, Inc., gqo. 942 195_23(§0’p;)9‘;‘? tU)’;V I‘;tit;.;;exis a. Excep? by leave of the coux"t or by stipu!ation, no one may
9818 at *5-*6 (D. Kan. June 29, 1995) (both parties' failure to seek discovery before making the pre-discovery disclosures
identify a commonly-known witness on either of their Rule mandated by Rule 26(a)(1).
26(a)(1) disclosures leads court to reopen discovery). b. Absent court order or exemption by local rule, no discovery
b. Prejudice to the Opponent. Eg.: may proceed until the parties have met and conferred to
discuss the claims, the possibilities for 2 prompt settlement or
i. Whether the undisclosed evidence was otherwise made resolution and to develop a discovery plan, under Rule 26(d).
known to the opponent. Nguyen v. IBP, Inc., 1995 This meeting must occur at least 14 days before a scheduling
U.S.Dist.Lexis 10741 at *17-*18 (failure to include conference is held or a scheduling order is due under Rule
compensation information, qualifications and 16(b) (which is within 90 days after the appearance of a
publications in signed Rule 26(a)(2)(B) expert report defendant and within 120 days after the complaint has been
harmless where the information was separately served).
provided).
c. Nor may any party seek discovery from another party before
i Whether there is sufficient time prior to trial to permit the pre-discovery disclosures have been made by, or are due
the disclosure to be made belatedly. Apel v. Rockwell from, that other party. pursuant to Rule 26(d).
Int'l Digital Communications Div'n, 1994 . .
U.S.Dist.Lexis 8186 at *1-*2 (no trial date yet set; 2. Motion Prerequisite.
deposition granted). a. When a protective order is sought under Rule 26(c), the
c. Vigilance of the Adversary. Whether movant must now file a certificate that he or she has "in good
? intentionally or neg]igent];y turned a blintgee;:\:zrsﬂa::y absence faitlf cqnfetred or attempted to con'fer with .other affected
N of disclosure. Newman v. GHS Osteopathic, Inc., 60 F.3d 153 parties in an effort to resolve the dispute without court
i (3d Cir. 1995) (where opponent maintained it had never action.” rmls incorporates the practice required in many
received the Rule 26(a)(1) disclosure but admitted receipt of a federal district courts pursuant to local rule. See, e.g.,
cover letter enclosing it, the "possible failure to supply the S‘DIN'Y' & E.D.I‘Q‘Y.'Local Rule 3(f).) ’I“he same conferral
information in its self-executing disclosures or ... in response ct?nlﬁcate is regmred in advance of a m<.)t10n to compel
to ... interrogatories should not have prejudiced [the disclosure or discovery under Fed. R. Civ. P. 37(a)(2) and (d).
adversary] and therefore was harmless"). b. The new conferral requirement implicitly imposes the threat
d.  Impact of the Evidence. See, e.g., Friends of Santa Fe Cry Of: sapctions on the certifying party. Currently Rl‘ﬂe 1 !(d)
v. Lac Minerals, Inc., 892 F. Supp. 1333 (D.N.M. 1995) (pri'or eliminates Bulc 11 as a possible source of authc?nty w1@
nondisclosure of expert opinion offered in affidavit in support respect to discovery matters (pending Cor‘lgresswnal action to
of summary judgment harmless where summary ju dgment the contrary) and Rule 26(g) d‘oes not by its terms apply.
denied). Consequently, Rule 37(a)(4), inherent power and 28 U.S.C,
§ 1927 would be most apt.
JoserH, EMERGING ISSUES — 1993 AMENDMENTS 32 JOSEPH, EMERGING ISSUES — 1993 AMENDMENTS 33
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B. Motion to Compel: Venue.

Under Fed. R. Civ. P. 37(a)(1), a motion to compel discovery must be made
in the court in which the action is pending when the application is for an
order to a party. The application is to be made in the court in the district in
which the discovery is being, or is to be taken, when the application is for
an order to a person who is not a party.

C. Other Sanctions Provisions

1. Depositions.

a. Limitations on Objections. Under Rule 30(d)1), all
objections during depositions "shall be stated concisely and in
a non-argumentative and non-suggestive manner" and
instructions not to answer are permitted "only when necessary
to preserve a privilege, to enforce a limitation on evidence
directed by the Court or to present a motion" for a protective
order. Rule 30(d)(2) adds that, "[i]f the Court finds ... an
impediment, delay or other conduct that has frustrated the fair
examination of the deponent, it may impose upon the persons
responsible an appropriate sanction ...."

b. Evasive Answers. Additionally, Rule 37(a)(3) was expanded
in December 1993 to provide that an evasive or incomplete
disclosure or responsé is to be treated as a failure to disclose
or respond. The prior Rule provided only that an evasive or
complete answer could be treated as a failure to answer.

2. Documentary Discovery. Former Rule 26(g) was renumbered
26(g)(2). Other than the "reading” requirement, which has been
deleted as surplusage, it remains unchanged.

2=V

D. Limitations on Discovery.

1. Depositions. Leave of court is required, absent stipulation or court
rule to the contrary, for permission to:

a. Ten Depositions. Take more than 10 depositions ("by the
plaintiffs, or by the defendants, or by third-party defendants")
(Fed. R. Civ. P. 30(a)(2)(A)).

JOSEPH, EMERGING ISSUES — 1993 AMENDMENTS 34
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b. Re-Deposing. Depose any person who has previously been

deposed (Fed. R. Civ. P. 30(a}(2XB))-

c. No Time Limit. An earlier proposal to limit the length of

depositions to 6 hours was deleted from Fed: R.Civ. P.
30(d)1). The matter of duration and limits is purely
discretionary under Rule 26(b)2).

. In the absence of a limitation on duration, new Rules
30(d)(1) and (2) have the perhaps unintended
consequence of precluding instructions nf)t to answer
even clearly redundant, duplicative questions or probes
into offensive and undiscoverable (yet unprivileged)
areas, absent a firm decision to resort to the court for
relief.

. One alternative is to advise of client of his or her right
not to answer a thoroughly objectionable question
without instructing the client not to answer. See the
discussion of Rule 37(a)(3), supra.

Note: The limitation to 10 depositions and the limitation on re-
deposing a previously deposed witness also apply to depositions .
upon written questions taken pursuant to Rule 31. See Fed. R. Civ.
P.31(a)}(2).

Interrogatories. Absent leave of court or written stiplflatk'm or
court rule to the contrary, no more than 25 interrogatories (including
all "discrete” subparts) may be served by "any party ... upon any
other party." See Fed. R. Civ. P. 33(a).

. Note that this 25-interrogatory limit is not imposed, as the 10-
deposition limit is, collectively on all parties on each side of a
case. Compare Fed. R. Civ. P. 33(a) with Fed. R. Civ.

P. 30(a}(2XA).

Local Rule/Court Order Exception. By order or_local rule, the
court may alter the limits on the number of depos.iflons and
interrogatorics and may limit the length of deposmons and the
number of requests for admission. Fed. R. Civ. P. 26(b)(2).
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E. Expansion of Discovery. identification of all persons present. During a videotaped or
i iti i th and the
1. Use of Depositions at Trial. An earlier version of Rule 32(a)3XD), f:gg‘gf::ofﬁ}’::;‘;’n:l :,:’;tehn'f) (,flf;ep‘:e“::;f; at the
which would have permitted the deposition of any expert to be beginning of each tape. There are no other technical
introduced at trial by any party for any putpose, was not formalities set forth. Rather, there is a general injunction that
promulgated. "[tThe appearance or demeanor of deponents or attorneys shall
2. Sequestration. Fed. R. Civ. P. 30(c) carves Fed. R. Evid. 615 out of not be distorted by the use of camera or sound-recording
the general proposition that the Federal Rules of Evidence apply at techn.lques. Fed.'R. 3::, P. 30(b)(‘;).. As u:;er bp;n:;cluded
depositions. Previously, Rule 30(c) provided that examination and fnm:):c;;aini:nef:ﬁ;lc retit::e g::ue ;)tal;;ere A};en ¢ Orange
Cross examination of withesses at dg;?osmons may proceed as Prod. Liabt' Lifi ., 28 F.R. Serv.2d 993, 996 (E.D.N.Y. 1980),
permitted at the trial under the provisions of the Federal Rules of - 8- DNY. 1983
Evidence.” This provision raised the litigated question whether Fed. and [d. 35 F R. Serv2d 1368, 1373 (ED.N.Y. 1983).
R. Evid. 615, which provides for mandatory sequestration of . Use. On request of any party in a jury trial, any deposition
witnesses, applied in the deposition setting. There was a split of which has been videotaped must be offered in its videotaped
authority as to whether Rule 615 applied to depositions. Compare form "unless the court for good cause orders otherwise” or
Lumpkin v. Bi-Lo, Inc., 117 F.R.D. 451, 453 (M.D. Ga. 1987), with unless the deposition is used solely for impeachment
BCI Communications Sys., Inc. v. Bell Atianticom Sys., Inc., 112 ses. Fed. R. Civ. P. 32(c).
FRD. 154 (N.D. Ala. 1986). Now, it clearly does not apply. purposes. Ted. =
i iti 4. Right to Review Deposition Transcript. The right to review a
3. Videotaped Depositions. de;;g:sition umscﬁpt';:now conditioned on a request by the deponent
a Order vs. Notice. Jettisoning the current requirement for a or a party "before completion of the deposmon_.... If Fhe request is
i i i i nt shall have 30 days after being notified by the
court order of s.nPulanon, Fe.d‘. R.‘Cw. P. 30-(1))(2) pr9v1des ::noau(::, o ?t:tpotlxl‘:t the transcript or rz’cording is asailable in which to
that a party noticing a deposition is to state in the notice the irt repo! & itin § bstance. Fed. R, Civ. P
means by which the testimony is to be recorded and, absent a review it and to modify it in far more substance. Fed. R. Liv. .
court order, the means "may be by sound, sound-and-visual, 30(e).
or stenographic means.”" Any party may provide for a 80695
transcript to be made from the recording or, at that party's
own expense, may arrange for a contemporaneous recording
by additional means (stenographic or non-stenographic),
under Fed. R. Civ. P. 30(b)(3). This brings federal practice
into line with the practice currently in place in several federal
district courts by local rule and in 24 states. See generally
MODERN VISUAL EVIDENCE at § 2.03[1}-[2] & Appendices
B,DandN.
b. Procedure at Deposition. The officer before whom the
depasition is to be taken is now to begin all depositions
(absent a stipulation to the contrary) with a statement on the
record identifying the officer, the date, the time and place of
the deposition, the name of the deponent, the oath and
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The Fragmentation of Federal
Rules

Erwin Chemerinsky’
and
Barry Friedman”

I. INTRODUCTION

In 1938, the Federal Rules of Civil Procedure were adopted. Their
adoption represented a triumph of uniformity over localism. The lengthy
debate that prefaced the adoption of the rules focused upon the value of
a national set of rules, as opposed to the then-governing practice of
“conformity,” in which local federal practice mirrored that of the state in
which the federal courts sat. Although many different arguments were
offered in favor of the federal rules, at bottom the rules’ proponents
carried the day by arguing that procedure ought to be the same across
the federal courts and the cases those courts heard.!

Almost sixty years later, the central accomplishment of uniform
federal rules is in serious jeopardy. The trend today is away from
uniformity and toward localism, though perhaps not consciously so. The
federal rules themselves permit individual district courts to enact their
own local rules.* While concern about the impact of local rules upon the
uniformity of the system of federal rules is long standing, recent years
have seen a proliferation in these local rules. Although the ostensible

* legion Lex Professor of Law, University of Southern California Law Center.
Northwestern University (B.S., 1976); Harvard University (J.D., 1978).

** Professor of Law, Vanderbilt University. University of Chicago (B.A., 1978);
Georgetown University (J.D., 1982).

The Authors wish to thank the participants in the faculty workshop at the University
of Florida School of Law for their helpful comments.

1. On the enactment of the Federal Rules and the debate about localism versus
uniformity, see Stephen N. Subrin, Federal Rules, Local Rules, and State Rules:
Uniformity, Divergence, and Emerging Procedural Patterns, 137 U. PA. L. REv. 1999 (1989).

2. FEp.R. CIv. P. 88.
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urpose of these rules is not to disrupt national rule uniformity, that
gﬂ:en is their impact. Then, in 1990, Congress adopted the ClVll Justice
Reform Act (“CJRA®.® The purpose of the CJRA is to achieve broad
based reforms in the way federal civil cases arehandledby.la?vye.rs.and
the courts. The primary mechanism of the CJRA, however, is mdmdual
rulemaking by the ninety-four separate district courts and their ad]unc&
advisory committees established under the CJRA to effect refong.
Further, in 1993 the Federal Rules of Civil Procedure were amended in
significant ways, particularly with regard to ‘diseovery procedure.
Framed against the backdrop of the CJRA, the discovery amem.igaents
offer an opt-out for any district court that chooses not to paru'clpate.
Many district courts have taken this option, formulating their own
variant of the discovery process.® Thus, discovery also now operates
ite differently in each district. )
qu’i‘his fragmexftaﬁon of procedure is not motivated by a strong dr}ve
toward localism. Almost no one is heard to offer support for the notion
that the fundamental decision made in 1938 ought to be reversed.
Rather, the current trend toward localism appears to be a by-pl:Ofluct. of
a much broader concern about the direction and vflmlf:;sa :f civfl l}hgahon
nerally® The perception is that federal civil litigation is facing a
g:isis vofy burgeoning dockets and escalating costs.” Lacking strong
central leadership, individual districts adopted local rules to address
these perceived problems. Congress, caught in the refqrm ‘ferv.lor, also
opted for local solutions. The Judicial Conference, when it tried its hand
at reform, felt it had little choice but to continue the trend'. )
Whatever the impetus for the movement to localism, a topic we discuss
below; its result can hardly be gainsaid. A study of local rules made
seven years ago found some 5,000 local rules in existence, many of them
at variance with the federal rules, not to mention one another. The
CJRA expressly invites every one of the ninety-four dmt;ncts to a'dopt its
own model of how federal litigation should proceed, dealing with such

3. TheCivﬂJmﬁceReformActwupaﬂaftheJudic:idImpmvemegtsA@ofl%O,
Pub. L. No. 101-650, 104 Stat. 5089 (1800). The Civil Justice Reform Act is codified at 28
U.8.C. §§ 471-482 (Supp. IT 1990). .

4. See infra notes 34-102 and accompanying text.

5. See infra notes 193-16 and accompanying text. -

6. Forapointeduiﬁqusofdvﬂjmﬁpenﬁ:rmeﬁnrhgsnmlly,seeStephmB.
Burbank, Ignorance and Procedural Law Reform: A Call for Moratorium, 59 BROOKLYN
L. REv. 841 (1988). . . .

7. OnthequuﬁonofﬂningliﬁpﬁonmtsmA.ImIgvm&DemseD.Comers.
Containing the Cost of Litigotion, 37 RUTGERS L. Rev. 219 (1985). .

8. SeeSuhxin,mpmnotel,atmo(duuibingthaJudidalConfumeesmthcal
Rules Project).
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important topics as case management, tracking for different cases,
motion practice, and alternative dispute resolution. Early results
display a tremendous disuniformity among federal districts, and
increasing variance from the Federal Rules of Civil Procedure. The
impact of the opt-out provisions of the 1993 Civil Rules Amendments is
of like effect. Some seventy years ago, during the long conversation
about uniform federal rules, one commentator stated that “it]here is no
more excuse for differing judicial procedure than for differing languages
in the several States.” Despite the apparent kernel of sense in this
statement, today the proliferation of local rules and the trend to local
models of adjudication threaten to turn federal practice into a veritable
Tower of Babel in which no court follows the process of any sister court.

In this Article we critique the movement to localism in rulemaking.
In doing so, we put largely to one side the very difficult and very
controversial questions of whether there is a litigation “crisis” in the
federal courts, whether procedural reform can or will address that crisis,
and whether any particular procedure is a good one, Rather, our focus
is on the somewhat more limited but perhaps ultimately most important
question of whether it really is a good idea for every district court in the
country to go its own way in developing civil process. Our answer,
simply put, is no. The ill-considered and unmanaged proliferation of
local rules is likely to exacerbate any problems there are with civil
litigation. Different procedural rules will have an impact upon
substantive justice. Varying procedures will lead to forum shopping,
unnecessary cost, and widespread confusion. Amidst strong arguments
against localism in rulemaking, there is almost no serious argument that
supports it. ]

In Part I of this Article we detail the trend toward localism in
rulemaking, treating principally the development of local rules, the Civil
Justice Reform Act of 1990, and the 1993 Amendments to the Civil
Rules. This Part describes the movement toward localism, and discusses
some of the motivations that prompt it. In Part II we make the case for
federal uniformity and against localism. In this Part we explain why
fragmentation of procedure is likely to cause harm to the federal district
court system and the litigants that rely upon it. In Part ITI we take up
and respond to the arguments that are advanced in favor of localism.
We conclude that for the most part those arguments have little or no
merit and certainly on balance do not justify the escalating trend we are
seeing toward localism. Finally, we conclude by offering a proposal to
centralize rulemaking authority, while allowing some room when

9. Thomas Shelton, 30 LAw NOTES 50, 52 (1926).
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variance is desirable or experimentation is required.

One ray of hope amidst the confusion of local rulemaking is a
provision in the CJRA that ultimately requires the Judicial Conference
to make recommendations based upon the experiences of the many
district courts with their own CJRA plans.”’ This provision seems to
treat at least part of the current trend toward localism as temporary
only; a brief study period before adoption of new uniform rules. Below
we express serious concern with the CJRA’s methodology in this regard,
pointing out that the scientific nature of the enterprise is illusory.
Nonetheless, there is promise in the mandate of subsequent review with
an eye toward uniformity. It is our considered hope and judgment that

after several years of procedural fragmentation, the future holds an -3

opportunity to collect all the pieces and reverse the trend, once again
imposing procedural uniformity upon the federal courts.

II. THE TREND TO LOCALISM

A. Manifestations of the Trend

An increasing array of important procedural issues are now dealt with
in federal courts in a local, rather than a national fashion. Generally,
this means that the judges in each federal district collectively make a
decision as to specific procedures to be followed within that district.
Sometimes, the ures are even more localized with individual
judges deciding the rules to be followed in their courtrooms. Overall, the
result is that uniformity among federal districts and sometimes within
them has been increasingly replaced by divergence.

There are many manifestations of this trend towards localism. Most
notably, the development of local rules of procedure, the Civil Justice

Reform Act, and the recent amendments to the discovery provisions of “
the Federal Rules of Civil Procedure all have contributed to the i
increasing diversity in procedures in federal courts across the country.™ -3

1. Local Rules. The Rules Enabling Act provides that the “Supreme

10. 28 U.S.C. § 479 (1994). .
11, haddiﬁmhhednﬂmindiﬁduﬂjudp-mnmptthdrwqw,
further contributing to disuniformity of rules. For an article critical of individual judges’
practices see Myron, J. Bromberg & Jonathan M. Korn, Individual Judges’ Practices: An
InadvermuSubuMourofthchdaulRukaofCMleadm,sss'r.JomrsL.Rlv.‘l
(1994). Similarly, commentary has been directed at the “patchwork” of rules within each

district. S«EdwndD.&vmxh.ﬂchﬂJucﬁaMmMofled.th_clm 3
Amendments to the Federal Rules of Civil Procedure: Can Systemic Ills Afflicting the

Federal Courts be Remedied by Local Rules, 67 ST. JOHN'S L. REV. 721, 735-36 (1998).
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Court and all courts established by Act of Congress may from time to
time prescribe rules for conduct of their business.®® Thus, the Rules
Enabling Act clearly authorizes federal districts and federal courts of
appeals to promulgate rules of procedure for cases arising within their
jurisdictions. The Rules Enabling Act contains both substantive and
procedural limits on what these lower courts may do in their rules.

Substantively, all such rules must be consistent with acts of Congreas
and with rules promulgated by the Supreme Court, such as the Federal
Rules of Appellate Procedure, the Federal Rules of Civil Procedure, the
Federal Rules of Criminal Procedure, and the Federal Rules of Evi-
dence.” Procedurally, in adopting local rules, courts are required to
publish them in advance and allow time for public comment.* Rules
adopted by a district can be abrogated by the judicial conference of the
circuit or by the Judicial Conference of the United States.”

Traditionally, local rules adopted by districts have dealt with
relatively minor matters, such as the size and type of paper to be
used.” In general, the local rules have handled practical aspects of
litigation not covered by the federal rules. Increasingly, however, local
rules deal with much more important aspects of court procedure, and
there is enormous variance among the districts.?’

Not surprisingly, local rules have become especially important in areas
where there have been great pressures for change in recent years:
discovery; settlement; and the use of alternative dispute resolution.
Concern about protracted litigation and a desire for greater efficiency
have caused districts to adopt rules to better control discovery and to
find ways to dispose of cases without trials.”® The discovery provisions

12. 28 US.C. § 2071(a) (1994).

13. Id. (“Such rules shall be consistent with Acts of Congress and rules of practice and
procedure prescribed under section 2072 of this title”).

14. Id. § 2071(b). :

15. Id. § 2071(cX1).

16. For example, the local rules for the United States District Court for the Northern
District of California require that pleadings and motions be filed on numbered paper with
ruled lines at the left and right margins. See Local Rules of Practice for the United States
District Court for the Northern District of California, Rule 120-1. Even as to these
relatively minor areas, we question the lack of uniformity. Attorneys in a single state must
vary their conduct in different districts in their state, to say nothing of attorneys engaged
in multi-state practice.

17. The most elaborate and stunning discussion of local rule disuniformity may be in
the Judicial Conference’s Local Rules Project’s 1988 Report, discussed in Subrin, supra note
1, at 2020-21. See also Comment, The Local Rules of Civil Procedure in the Federal District
Courts—A Survey, 1966 DUKE L.J. 1011.

18. For a discussion of the reasons for the greater reliance on local rules, see text
accompanying notes 117-25,
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of the Federal Rules of Civil Procedure were revised in 1993 in response
to the same concerns.”” Districts also have tried on their own to deal
with the problems. .

For example, local rules across the country impose various limits on
the discovery process. Fifty-seven districts have local rules that limit
the number of interrogatories; fifteen districts have rules that impose
discovery cut-off dates; fifteen districts limit the number of requests for
admissions; one district limits the number of depositions; and ene
district limits the number of requests for production of documents.®
In California, each of the four federal district courts have adopted local

rules that provide that discovery requests and responses generally are ,,

not to be filed with the court.®

~ Of course, as discussed below, the disparity in discovery rules has
grown substantially as a result of the revision in Rule 26 of the Federal
Rules of Civil Procedure that allows individual districts to opt-out of the
reforms. The new version of Rule 26 came into effect on December 1,
1993. Rule 26(a) requires that certain categories of information be
disclosed without awaiting a demand for discovery. Rule 26(f) requires
that the parties meet and prepare a discovery plan. Rule 26(d) generally
prohibits discovery until after the discovery conference has been held.
As of April 1994, only one-third of the districts have adopted the
discovery provisions of Rule 26(a),” and about half of the districts have
formally opted-out of the disclosure rules.®

The result is that discovery rules are increasingly determined at the
local, district level, rather than at the national level. The result is
enormous disparity in practice among the districts.

Another area where local rules frequently differ is in the way they
-encourage settlement and the use of alternative dispute resolution
(“ADR”) mechanisms. One of the major changes in civil procedure in the
past decade has been the rise in attention to ADR. Although the Federal
Rules of Civil Procedure do relatively little to encourage the use of ADR,
an increaging array of local rules on the topic have been adopted.

For example, the District of Columbia's local rules provide for

19. See, eg., FED. R. CIV. P. 26. See discussion accompanying supra notes 103-16.

20, J. Stratton Shartel, Case Tracking, Disclosure Provisions Lead the Way in District
Reform Plans, T INSIDE LITIGATION 1, 20 (1998).

21. Janet Cooper Alexander, Judges’ Self-Interest and Procedural Rules: Comment on
Macey, 23 J. LEGAL STUDIRS 647, 657-58 n.43 (1994).

22. John Flynn Rooney, Discovery Rule Lacks Uniformity, Is Source of Confusion:
Critics, CHIL. D. BULL., April 23, 1954, at 17.

23. Marcia Coyle & Marianne Lavelle, Half of Districts Opt Out of New Civil Rules,
NATL LJ., February 28, 1994, at 5.
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mediation with the consent of the parties.** In the Western District of
WashingtonandtheEasternDistrictofMichigan,easesareassignedto
pf.nels of three attorneys who give written notification of their evalua-
tion of the case within one week.” The United States Court of Appeals
for the Sixth Circuit recently ruled that a provision in the local rule
provxdmg that attorneys accept mediation by their silence in not
obJecf.ing‘ is permissible.® In the Northern District of California,
;gornt;x,n civil cases are assigned to an individual attorney for evalua-

Other districts have adopted a variety of other rules concerning
ADR.® The Northern District of Ohio protgxdes for summary jury trials
wherecasesarepresentedtojuﬁes,inshortenedform,forthem‘r
nonbinding decisions.” In the Northern District of Oklahoma, a judge
other than the one assigned to hear the case presides over settlement
conferences.®

Countless other topics besides discovery and the use of ADR are
egvered in the various local rules. Local rules sometimes address the
size of the jury,* the manner of service of process,™ and the proce-
dures for summary judgment.® The overall result is that substantial
areas of procedure are covered by local rules, and these rules differ
enormously across the country.

2. The Civil Justice Reform Act. The Civil Justice Reform Act of
1990(“C:IRA")“ was Congress’ response to frequent calls for court
reform in the late 1980s. According to Senator Biden, the primary
proponent of the CJRA, the Act “was intended to reverse a recent trend
in which one’s bank balance, rather than the merits of the case
controlled a decision to file suit.”™® Senator Biden’s concern was thai;
the cost of federal litigation had escalated, limiting access to the courts

24. Shelby F. Grubbs, A Brief Survey of Court Annexed ADR: Where We Are and Where

WezsAn Going, 30 TENN. B.J. 20, 27 (1994).
. Id

223. Ilmghand v. Pepsico, Inc., 961 F.2d 1250, 1253 (6th Cir. 1992).

28. See Kimbrough v. Holiday Inn, 478 F. Supp. 566, 573-74 (E.D, Pa. 1979) (discuss
use of local rules concerning ADR to aid in formulating national procedures) discuseing

29. Grubbes, supra note 24, at 27.

30. Id

31. See Colgrave v. Battin, 413 U.S. 149 (1973) (allowing local rule authorizing six
person jury in civil cases).

82. See Kroll Assocs. v. City & County of Honolulu, 21 F.3d 1114 (8th Cir. 1994).

33. See Custer v. Pan Am. Life Ins. Co., 12 F.3d 410, 416 (4th Cir. 1993).

34. 28 US.C.A. §§ 471-82 (Supp. 1991).

35. Joseph R. Biden, Jr., Introduction, 67 ST. JORN'S L. REV. i (19983).
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by many segments of society. Moreover, there were concerns about the
length of time it took to litigate a case in federal court. According to the
Congress, these problems of cost and delay, coupled with limitations on
judicial resources, were threatening the “just, speedy, and inexpensive
resolution of civil disputes in our Nation’s Federal courts.”

In enacting the CJRA, Congress sought to put its stamp upon the
procedural process of civil litigation. Congress’ broad goal in adopting
the CJRA was to implement a set of changes designed to make the
litigation process more efficient. The legislation as originally introduced
required that each district put in place a plan to reduce cost and delay
that incorporated many specific legislatively defined procedures.” For
example, the legislation required differentiated case management, a
discovery-case management conference in each case within forty-five
days following a responsive pleading, early setting of trial dates, track-
specific discovery procedures, and a provision for alternative dispute
resolution.® In short, the CJRA represented an attempt by Congress
to describe appropriate civil process. The legislation, as initially
proposed, plainly reflected an impatience with “tinkering changes”
adopted by the Judicial Conference. “By providing the necessary
statutory components, Congress set the agenda for the federal courts to
implement meaningful and effective reform.™

There was nothing inherent in the CJRA’S model for how federal
litigation should proceed that required localism in rulemaking. While
one might agree or disagree with the notion that Congress (rather than
the courts themselves) should adopt civil process reform, uniformity
often is the goal of congressional legislation. Likewise, while there has
been and will continue to be deep controversy over the nature of the
reforms Congress proposed, these reforms assuredly could be implement-
ed uniformly throughout the federal district courts. Nonetheless, there
were. two fatal flaws in the CJRA that ultimately accounted for the
fragmentation of process that resulted.

First, from the start there was a certain schizophrenia to the CJRA,
for while the bill as originally introduced mandated that district court
plans contain certain uniform ingredients, the legislation nonetheless
required that each district draft its own plan.* In other words, district

36. S. REp. NO. 101-416, 10th Cong., 2d Sess. at 1-2.

37. See 8.2027 (introduced Jan. 25, 1990) at 12.

38. Id. at 14-22.

39. Biden, supra note 35, at ii.

40, See§2027&t12(‘euhUmtedStntudutndeourtshaﬂdevelopauvﬂjusms
expense and delay reduction plan in accordance with this dispute”). Id. at 18 (“Each .
plan shall include the following . . .").
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courts were charged to do the same thing, but on a district-by-district
basis. The genesis for this schizophrenia apparently was the Broolcings
Institute’s study, Justice for All: Reducing Costs and Delays in Civil
Litigation.** Brookings conducted this study at the behest of Senator
Biden and as a precursor for civil justice reform legislation.® Indeed,
the CJRA proposals essentially reflect the recommendations of the
Brookings study.®

At the same time as the Brookings study was recommending, and the
original CJRA legislation was mandating very specific reforms, they
were nonetheless insisting that the reforms come from the “bottom up.”
The Brookings report’s “recommendations take account of the diversity
of caseloads and types of litigations across different federal jurisdic-
tions.”* In light of these, the members of the Brookings Task Force
stated they (despite many sections that seem flatly to the contrary) “do
not advocate the adoption of a uniform set of reform suggestions to be
applied by all district courts throughout the nation.™* “Instead, reform
must come from the ‘bottom up,’ or from those in each district who must
live with the civil justice system on a regular basis.™®

In order to achieve “bottom up” reform, the Brookings Task Force
recommended, and Congress ultimately adopted, the idea of creating an
advisory group in each district to work with the district court in
fashioning a plan to reduce litigation cost and delay. The advisory
groups were to be “balanced,” that is, to be composed of a wide variety
of representatives of all segments of the community that litigated before
the court, including the plaintiffs’ and defense bars, public interest
attorneys and government attorneys, corporate representatlves and other
members of the lay public. These groups, eomposed in large part of
individuals with no prior rulemaking or social science background,*
were to assess the state of the district court docket, identify the causes
of cost and delay, and develop a plan to address those causes. The plans

41, Brookings Institution Task Force, Justice for All: Reducing Costs and Delays in
Civil Litigation (Brookings Inst., 1989) (hereinafter “Brookings Study”).

42. Brookings Study, supre note 41, at vii.

43. Jeffrey J. Peck, “Users United™: The Civil Justice Reform Act of 1990, 54 LAW &
CONTEMP. PROBS. 105, 108 (1991).

44. Brookings Study, supra note 41, at 11.

45. Id.

46. Id

47. Id. at 12.

48. This has been a complaint of commentators. See, e.g., Linda Mullenix, The Counter-
Reformation in Procedural Justice, 77 MINN. L. REV, 375, 400-08 (1992); Lauren K. Robel,
Grass Roots Procedure: Local Advisory Groups and the Civil Justice Reform Act of 1990, 69
BROOK. L. Rev. 879, 905 (1993).
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would then be forwarded to the district court for eventual adoption or
modification. '

The Brookings Report, and the subsequent legislative process, are
remarkably vague about the sense of, or rationale for, this process of
“bottom up” rulemaking. What explanation there is consists largely of
platitudes. In toto, the Brookings explanation for this unprecedented
process is the Task Force’s belief

that the wide participation of those who use and are involved in the
court system in each district will not only maximize the prospects that
workable plans will be developed, but will also stimulate a much-
needed dialogue between the bench, the bar, and client communities
about methods of streamlining litigation practice.*
Nor did the Brookings explanation for “bottom up” reform receive much
fievelopment in the legislative process that followed. The statement
itself was repeated or paraphrased repeatedly in the speeches, testimo-
ny, and reports that accompanied the CJRA.® Witnesses seemed to
make two primary points. First, at the local level there was a store of
knowledge that could be drawn upon to accomplish reform. Second,
reform was more likely to succeed if it was designed by those whom it
would affect. -
What is intriguing about the Brookings report and the original
legislation is the illusion of local control. . While purporting to create a
process of local option, virtually everything else about the original
recommendations was mandatory. Scanning the list of Brookings
recommendations makes the point succinctly:

PROCEDURAL RECOMMENDATIONS® :

1. By statute, direct all federal district courts to develop and imple-
ment withui:e twelve months a “Civil Justice Reform Plan.”

2. Incl in each district court’s plan a system of case tracking or
differentiated case management. f

3. Require in each district’s tracking system the setting of early, firm
trial dates at the outset of all noncomplex cases.

4. Set time guidelines for the completion of discovery in each
district’s tracking system.

49. Brookings Study, supra note 41, at 12. )

50. As Linda Mullenix has observed, “The same corporate, business, and insurance
interests who underwrite the various Harris surveys and who participated in the
Bmkin‘ga-Bidmhakf?r?eluheqmﬂy'appumdbtuﬁfyhmppwtofthawmm

48 STAN. L. REV. 1393, 1419 (1984).
51. These are pulled verbatim from throughout the Brookings Report.
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5. Permit in each district’s plan only narrowly drawn “good cause”

6. Include procedures for resolving motions necessary to meet the
trial dates and the discovery deadlines in each district’s plan.

7. Provide in each district court’s plan for neutral evaluation
procedures and mandatory scheduling or case management conferences
at the outset of all but the simplest of cases.

8. Require in each district’s plan that authorized representatives of
the parties with decisionmaking authority be present or available by
telephone during any settlement conference.

9. Shorten current service provisions from 120 to 60 days.

10. Provide in each district’s plan for the regular publication of
pending undecided motions and caseload progress.

11. Ensure in each district’s plan that magistrates do not perform
tasks best performed by the judiciary. Include mechanisms for reducing
backlogs in the plans of district courts with significant backlogs.

The resulting legislation differed little in tone from the Brookings
recommendation. Each district was told it “shall implement” its plan,
and each plan “shall include,” certain elements.® What followed in the
legislation was an extremely detailed structure for civil case manage-
ment allowing for little deviation except perhaps in the exact specifica-
tion of the litigation tracks and the time deadlines for litigation on those
tracks.

It is here, moreover, that the second flaw presented itself, a flaw
perhaps as much of process as of substance. Senator Biden, it appears,
decided to pursue judicial reform without consulting the judges.* The
result was what one might have expected. “Early exchanges between
representatives of the judiciary and sponsors of the legislation can only
be described as acrimonious.™ Individual judges, and the Judicial
Conference as a whole, rose up to oppose the legislation.®

The ultimate result of judicial opposition, however, may well have
done as much harm as good. The Judicial Conference, recognizing that
the drumbeat of reform was going to overtake it unless it did something,
promptly convened a committee of judges to study the problem and

52. See supra note 40. See S.2027.

53. See Hearings Before the Committee on the Judiciary, United States Senate, on
SMZMCivﬂJwﬁuRcﬁmnActaflmmmJudidallmpmbMofIM,
lomCong.,zdSeu.mzl(lhr.G,lmxmabidatﬂl(mtunmtofﬂm.mhrsy
E. Robinson, Jr., describing negative reaction of judges to S.2027) (hereinafter Senate
Hearings],

54. A. Leo Levin, Beyond Techniques of Case Management: The Challenge of the Civil
Justice Reform Act of 1990, 67 St. JOEN'S L. REV. 877, 882 (1993).

5. See supra note 53 (discussing negative reaction of federal bench).
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present its own solution.* The plan finally approved
::d very little substance in terms of specific I;zeps th:ty :::idcg:fme;
takentoaddreueostanddelay But, surprigingly, the plan did have
as its cornerstane creation of individual advisory groups in each district
th.at would_help assess the docket and suggest “different measures that
mxghtbelmpleme_nwdtoredueeeostanddelayandimprovecase
mmanageman.d . t practices ™7 District courts were instructed to “carefully
daltln's; e thtzlaw advisory group reports, and to “implement the recommen-
,x:? t the court conch;des would be feasible and constructive

The end result of this sometimes bitter dialogue be Congress
the Juq:cla.ry was leg:slahon whose only result eot:lrse:e tremendzl:g
balkamzatmn of the c:.vil rules. The idea of advisory groups and “bottom
:1;8 mmyecalo in.® The r:pa.ndatory nature of the reforms, however,
b out.” The .advmory groups, largely composed of people
with I e.m"norulefnakmgexpenenee,wererequiredtobeacﬁvein
district; suggestl?ns were made as to what they should do, but the
CJRA seems to require little beyond consideration by the advisory
groups. 1‘hps, the groups were set off on their own, with little require-
szn:a :: :?fmoerrx:usmsults. lfle;mw of the actual provisions of the Act

as . R

ool;:nt framework of civil prafc:d 0 inhibit rather than further a
: t, and perhaps most important, the CJRA permi
deviation not only among districts, but also from thelll::gadw;lalmewo 1:
of t‘he Federal Rules of Civil Procedure, and from other provisions of tll;e
gomted Sta.tes Code as well. There is a sharp dispute about whether
ngress u{tended such deviation. The General Counsel of the
Admlpnstmhve.Oﬂicehastakentheviewthatsuchdevianoeis
permitted only in very limited circumstances.” But Professor Tobias
:lm':ludes that Congress implicitly, and perhaps expressly, empowered
visory groups to suggest, and districts to adopt, procedures that

56. See Senate Hearings, supra note 53, at 217 Aubrey
6 B , A -18 (Statement of
e, Gl S ot s ey e 52007
f Ap] Plan to ivi ' :
THIRD BRANCH No. 5, May 1990, at 1. on : e 2T
58. Id. at 2.
59. See 28 U.S.C.§478 (advisory grou
pe).
680. 28U.S.C. § 473 (advi consider i 2 princi]
(b oy advisary group “shall and may include® CJRA principles)
61. IMn,tupman,atSWmabohmRobeLMnde
Justice Reform Act of 1990, 46 STAN, L. htrmicd
e o Act of 1 Y REV. 1447, 1448 (1994) (CJRA not intended to
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contravene provisions in the Federal Rules and the United States
Code.® Tobias quotes the United States District Court for the Eastern
District of Texas as stating, *{Tlo the extent that the Federal Rules of
CivﬂProeedureareineonsistentwiththisPlan,thePlanhupreeedenee
and is controlling’™® The issue awaits resolution in the courts and in
the circuit and judicial conference committees that have review authority
over the CJRA plans.*
Whatever the correct legal conclusion, the reality is that district court
plans are deviating from the Federal Rules of Civil Procedure.®® Even
the General Counsel of the Administrative Office appeared to accept
deviation on discovery matters, concluding that the CJRA “expands the
civil rules” in limited areas such as discovery.*® Professor Tobias
targets other explicit deviation. The Eastern District of Texas adopted
an offer of judgment provision inconsistent with Rule 68." The
MontanaDistﬁctisassipingeasesequa]]ytoArtidemandmagisﬁabe
judges, with a time-limited opt-out provision, in conflict with 28 U.S.C.
Section 636(cX2) (and perhaps with the Constitution).*
Infact,as'l‘obiaspointsout,manydistrictsareadopﬁngrulesthat
pot only are inconsistent with the framework of federal practice, but
seem not even expressly permitted by the CJRA itself.® Examples are
deeply troubling. The Eastern District of Texas imposed a limit on
contingency fees.” The Western District of Missouri adopted its own
mandatory, non-binding ADR program.™ The Montana District set up
a peer review committee to review litigation conduct of lawyers.”
While the CJRA does permit adoption of “other features,” at least some
of the innovations conflict with statutory or constitutional principles.”
Second, the very nature of the advisory groups is likely to lead to ill-
advised and balkanized reform. The chief judge was ordered to appoint
thegroupwithinninetydays,andrequiredthateachgroup‘ahallbe

62. Carl Tobias, Judicial Oversight of Civil Justice Reform, 140 F. R.D. 49, 54-55.

63. Id atﬁl(qunﬁngCivﬂJulﬁukpmnmdDehyReducﬁonPhn,at9(Dec.20,
1991)).

84. TAN regarding this review authority.

65. On such conflicts see Robel, supra note 61, at 1452-53.

68. Laevin, supra note 54, at 890.

67. Carl Tobias, CivilJuaﬁceRcformandtheBalkaniza&mofFedemlCiuiZPmcedm,
24 AR1z. ST. L.J. 1393, 1417 (1992).

68. Id.

69. Id. at 1416-17.

70. Id. at 1420.

71. Id

72. Id. at 1421.

73. 28 U.S.C. § 473(bX6) (Supp. II 1990).
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balanced and include attorneys and other persons who are representa-
tives of major categories of litigants in such court . ¥ There was

Tmarnant of -y 7% NI, PR, SU

¢ requiremens oi, or y&uvmuu 107, uyuunc in either ruemaKing or

social science skills each group would desperately need. Moreaver, with
the exception of the United States Attorney, no member was permitted

$n snsmra Fam smma dhac Saoon ool SVt _ae o
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Third, the heart of the groups’ task was entirely discretionary. The
advisory groups were required to recommend measures to eliminate cost
and delay, but m‘;thing specific was required in those plans. Rather, the
legislation set out six principles that the plans “may include.”™ To
make matters worse, the legislatmn as adopted speclﬁcally required that
the advisory groups “shall take into account the particular needs and
circumstances of the district court, litigants in such court, and the
litigants’ attorneys.”™ This, quite obviously, is an invitation to
disuniformity,

Finally, the Act creates an illusion of careful study and experimenta-
tion thatisjustthat—anillusion. To read the Act one gets an idea that
the CJRA is a carefully conirolied study that commences with local
projects and ends with comprehensive reporting on the projects that
have worked, along with national direction from the Judicial Conference
on the effectiveness of management techniques. The advisory groups
and district courts are charged to initially and on a continuing basis
assess the state of the docket.” The Judicial Conference is to review
plans created by early implementation districts and may develop a model
plan or plans.® Finally, section 479 of the CJRA mandated an

elaborate process of information collection and reporting about the cost

and delay plans.”™
The difficulty with all this is that trus axnerimentation —which can be
il t A AT LS NN PN e RARLNSRE A VA AL VY AL WAL WG

very valuable—reqmres accurate data collection and reporting, control
groups, and a basis for assessing success and failure. The CJRA

nravides for nona of this 80 Adeianer owanns nasaanasile angoond fn
PreviCes 07 none ol LAGVISOTy groups nelessaruy Sngagea in

extremely unscientific studies of cost and delay, as well as the state of
the docket. There were no national questionnaires or studies. Much of

tha “awvidanna” anllasiad was anaadatnl Ac wra Aicacsca haloac: oo
LT UVIUGMLVE  WULRLVIGU TTAD GUTWUVMGL, L0 W WDLUDD UTIUW, pm

varied widely. For most of the districts there were no control groups.

74. 28 U.B.C. § 5473(bX6) (Supp. 1992).

75. Id. § 473.

76. Id. § 472(cX2).

77. Id § 472(c).

78. See Civil Justice Reform Act, Pub. L. No. 101-650, Title I, § 103(c).
79. 28 UB.C. § 479(c).

80. See infra notes 1562-56 and accompanying text regarding experimentation.
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As the saving goes_ “carbage in, garhage out.” The Judicial Conference’s

conclusians cannot hope to have any real value, because the “data” are
80 unreliable. Experiments can yield important information, but not if

ﬂ\nv are desionad imnronerly.
CoRIghed IMpIopery.

Althoughtheﬁnalresnltsmllbesomeﬁmeineoming,everyearly
indication is that the very fragmentation in process one might have
mnnfnﬂ 1- mim‘ng 'I"\n CIRA mumﬂ a nnnu nfmnnrh: on f‘nn

NS reia Ui AV

vanousplansfmmthedmtnctcourts" Theﬁnalreportonthe
contents of the various plans (but not yet, obviously, on their ostensible

avnanas nn failiena) ia nat dewia ant nndl Nassembhas 1004 Bt mane aftha
SUCEss OF ialllre; 15 DUy GUS Uy Ui wolGinost covvx, LU Iually U wio

plans are available. Moreover, the Judicial Conference prepared a Model
Plan, as well as documentation about the plans in early implementation

mansl emilad A2 cdmed adoe
QMU PIUL WD IVLD.

The “Model Plan* is perhaps a good place to start, for it is not a
modelplanata]l Rather theIntroductiontensus,"nosinglemethod

Apma wan oam o aoaman o el o Tlae dlale fenccae sl

Ul. wase muuu.gu.llu:ul. ll Bullall-l)l.B IUI h-l.l. CUurus. UL WS JSuBULL, WIS

Model Plan appears in the form of a “menu,” which allows the courts to
selectthepmvisionsmnstresponaivefoeachcourt’aneeds“ What
follows is perhaps best described as a smorgasbord, including numerous
provisions relating to every aspect of the Act, as well as “a number of
uniqueinitiativesundertakenbyindividualcourtstoaddresaspedal
problem areas.™™ Given the wide variety of choices, even if districts
loocked only to the Model Plan, there likely would be tremendous
diversity.

. Opportunities for variance are rife in the Model Pian. For aimost any
aspect of case management there are two to four “alternatives.” With
regard to ADR programs alone, there are seven categpries of possible

ADR programs, each with several possibie aiternatives.® Under the
“Ohio Northern” alternative, Early Neutral Evaluation (“ENE") is upon

motion of the court or parties. The rules governmg evaluation under

thatalternatwenmalmostsnpagesmlength. Under the “Idaho”
alternative; ENE iz unon consent of all parties.®® Under the “California

Southern” alternatlve, ENE is mandatory" Under the “Pennsylvania

81, 28US.C. §472.
82. JUDICIAL CONFERENCE OF THE UNITED STATES, MODEL CIVIL JUSTICE EXPENSE AND
DeLAY REDUCTION PLAN (Oct. 1992).
Id. (introduction).
d
Id
Id. at 52-82.
Id. at 52-67.
Id. at 57.
Id. at 58.
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Eastern” alternative, arbitration is compulsory in many civil cases in
which over $100,000 is in controversy.™ Under the “Idaho” alternative,
arbitration is available upon consent of the parties.

Of course, the existence of these district-named alternatives reveals
that the Model Plan is not a model at all, but simply an indication of the
balkanization that has occurred in the Early Implementation Districts
(“EIDS”) under the CJRA. The Judicial Conference apparently has
subscribed wholeheartedly to the idea of “bottom up” reform, adopting
diversity as its plan for civil procedure. Although the Model Plan
provides some commentary, by and large it leaves districts free to do
anything they like, providing little guidance as to what might be
preferable.

Early reports on the CJRA suggest tremendous fragmentation is
occurring. The final reports on the CJRA are not yet out, but Congress
required the Judicial Conference to report on the EIDs by June 1, 1992.
That report comprehensively describes the CJRA plans of thirty-four
EIDs, roughly one-third of all the federal districts.”® The report
demonstrates tremendous diversity in approaches to data-gathering and
rulemaking, not to speak of procedures themselves. Anyone wanting a
comprehensive view of the fragmentation of civil procedure will need to
read the entire report, with its numerous multi-cell charts collecting and
trying to organize all the different approaches. But for a taste of the
situation, this part of the report, dealing with Differential Case
Management (‘DCM”), may make the point succinctly:

Track Numbers. Two of the twenty-gix courts that adopted DCM
decided not to use formalized “tracks” for case management. The
remainder established tracks numbering from two to six. Three and
six track systems were the most favored, representing eight and seven
of the subject courts, respectively. Four courts chose two tracks, three
courts chose four tracks, and two courts chose five.®

The Report on EIDs demonstrated not just inter-district divergence,
but intra-district divergence as well. For example, the Western District
of Missouri has an “early assessment program” for civil cases.* The
program “is designed to encourage parties to assess their case at an

90. Id. at 67.

91. Id. at 65.

92. JUDICIAL CONFERENCE OF THE UNITED STATES, CIVIL JUSTICE REFORM ACT REPORT:
DEVELOPMENT AND IMPLEMENTATION OF PLANS BY EARLY IMPLEMENTATION DISTRICTS AND

Dvv Am Naveomes { Toema T 100N
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early stage.”™ But not all cases are in the program. Of the eligible
cases, one in three is randomly assigned to the program; one in three is
not permitted to use the program; and in one of three cases the parties
may opt-in.*® For cases in the program, the parties must choose one of
four ADR options (arbitration, mediation, early neutral evaluation, or
magistrate judge settlement conference).” If the parties cannot choose,
the choice is made for them® -

It would be difficult to summarize the fragmentation the CJRA is
yielding. Perhaps, when all is said and done, a picture is worth a
thousand words. What follows, then, is the chart used to summarize the
state of affairs in the Middle District of Tennessee following “adoption”
by the district court of the advisory group’s plan.® Adoption is set out
in quotations, for reasons that the chart makes amply clear. The
vertical axis of the chart reflects key aspects of the district plan. The
horizontal axis lists the judges in the district (the latter two columns are
magistrate judges, who under the adopted plan have primary responsi-
bility for case management). The chart informs users of the system of
the rules that will govern their cases. . It, of course, is not published in
any fashion available nationally. Need we say more?

95. Id
96. Id
97. Id
98. Id
99. For what it is worth, one of us, Barry Friedman, was a member of the Middle
Diatrict of Tanneasee’s Advisorv Committee. Despite some initial skepticism about the
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Chart from June 23, 1994, CJRA Assessment Meeting
DIFFERENCES IN CASE MANAGEMENT PROCEDURES

Nixon Wiseman _ Higgins Echols M Sandidge Haynes
1. Who is Case Manager? 1 11) Ml DI Ml-12 NA
DI-12
2. Time within which 45 days 45days 45 days MI4s N/A  45days 45 days
ICMC scheduled after DJ-90
case filed
3. Discovery Stay pre- Yes Yes Yes-umless  MI-Yes No Yes Yes
ICMC ordered in DI-No NA
specific
case
4, Description of Order NA NA “Order”  “Discovery N/A “M “CM
entered after ICMC Plan” Order”  Order”
5. Trial Scheduled at No No Yes No Yes No No
ICMC or in initial .
order
6. Refers Dispositive None No Yes-but not None yet No
Motions in CCM cases yet in all cases
to MJs
7. Requires compliance No No No No Yes No Ne
with FRCP 26(a)(1)
8. Has indicated that, as & No No Yes No Yes
general rule, will
require compliance
with Local Rule
12(eX6X¢)
9. Stages Discovery N/A NA No-except Yes No Yes Yes
for discov-
ery on
qualified
immunity
10. As a general rule, No Yes No Yes Yes
enforces stay of discov-
ery while dispositive
motions pending
LEGEND: CCM Cx d Case Managy

1995] FEDERAL RULES 775

B. The 1993 Civil Rules Amendments

The judiciary—or at least the Judicial Conference and the Federal
Rules Committees—weighed in on the question of reform with the 1993
amendments to the Federal Rules of Civil Procedure. The most
controversial of these amendments were the amendments to Rule 26,
which require mandatory disclosure by the parties of certain information
at the outset of litigation and without a discovery request. Three
Supreme Court Justices dissented on the merits from the order
transmitting the rules to Congress.'® A vigorous effort was made to
kill these amendments in Congress,'® an effort that ultimately failed
more for scheduling reasons that anything else.

The 1993 amendments exacerbate the problem with fragmentation of
the federal rules. The amendments generally are rife with provisions
permitting district courts to opt-out from the federal rule by local rule
or order of the court. Opt-out provisions extend to a variety of rules both
minor and significant, ranging from the “meet and confer” requirement
of Rule 26(f) to modification of the newly presumptive number of
interrogatories or depositions permitted under the rules.'?

‘We are unaware, prior to the adoption of the Rule 26 amendments, of
any other such provisions permitting districts to opt-out of federal rules.
There have been rules—Rule 16 comes notably to mind—that left certain
procedures to the discretion of the district court.’® Moreover, for
better or for worse, local districts might adopt their own general rules
regarding such discretionary features. But no rule we can pinpoint
simply gave district courts the option of ignoring the rule.’

The history of the new mandatory disclosure rule, Rule 26(a),
highlights more than any other deep problems with the rulemaking
process and the resultant balkanization of the federal rules. When the
mandatory disclosure rule was proposed in August of 1991, it ran into
a gale of criticism from the bench and bar. In addition to attacking the
rule on the merits, critics argued that widespread change of this nature

100. See 113 8. Ct. 581 (Scalia, J., dissenting, joined by Justices Thomas and Souter)
(dissenting from transmission of rules); Id. at 575 (statement of Justice White expressing
concern about rulemaking procees).

101. See Thumbs Down From House Rule Changes, CONGRESSIONAL QUARTERLY

'WEEKLY REPORT, Nov. 6, 1993 at 3057.

102. See, e.g., FED. R. Civ. P. 26(a) (“Except to the extent otherwise stipulated or
directed by order or local rule, . . .*); accord FED. R. CIV. P. 26(a)4); 26(b); 26(d).

103. FED.R.CIv. P. 16.

104. See Lauren K. Robel, Mandatory Disclosure and Local Abrogation: In Search of
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was inappropriate given the experimentation encouraged under the
CJRA. In their CJRA plans, several districts had previously adopted
some form of mandatory disclosure requirement. Responding to these
criticisms, the Advisory Committee initially withdrew the proposal, only
to reinsert it at the last moment albeit with some substantive changes.
The Advisory Committee Notes indicate that the Committee felt that to
wait for the results of the CJRA experimentation period would delay the
reforms too long—another five years.'®

In a nod to the CJRA, however, the Advisory Committee did decide to
permit courts by local rule or order of the court to opt out of the
mandatory disclosure provisions in whole or in part.!® In essence, the
result is a national standard from which courts may opt-out, rather than
the CJRA’s approach of inviting courts to opt-in if they choose. The
mandatory disclosure provision was voted down in the House of
Representatives, and the Committee Report expresses a preference for
the latter approach.””” As will be obvious in a moment, this may be a
distinction without a difference from the perspective of uniformity.

The adoption of the mandatory disclosure rules demonstrate numerous
problems with the rulemaking process in general. . Perhaps the most
pervasive is, again, the sad state of what seems to be accepted as
experimentation. The Advisory Committee Notes appear to rely upon
“the experience of district courts that have required disclosure of some
of this information . . .,” and the “far more limited, experience of the few
state and federal courts that have required pre-discovery exchange of
core information such as is contemplated . . .” by the new rule.'® In
his dissent, Justice Scalia chided the Advisory Committee for not
awaiting more detailed study.!® So too did the Committee Report
from the House of Representatives.’® But in the latter case, at least,
the further study was to be provided by the process of CJRA experimen-
tation, a process that we already have seen is somewhat less than
scientific. One may. comfortably add to this problem with “junk science”
a certain hubris on the part of those involved in the rulemaking process,
who displayed an odd eagerness to achieve reform at any cost, and over
vast opposition.

105. FED. R. CIv. P. 26(1X1) advisory committee’s notes (1993 Amendments), See Linda
S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive Discovery Abuse and
the Consequences for Unfounded Rulemaking, 46 STAN. L. REV. 1393, 1445 (1994)
(reviewing failure to conduct study before changing discovery rule).

106. FED. R. CIv. P. 26(1X1), advisory committee notes (1993 Amendments).

107. See H. R. REP. No. 103-319, 103d Cong., 1st Sess., at 5 (1993).

108. FED. R. CIv. P. 26 advisory committee’s notes (1993 Amendments).

109. 118 S. Ct. at 5-6.

110. H. R. REP. No. 103-319 at 5.
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The result of the rulemaking process is nothing that can seriously be
called a rule at all. On March 1, 1994 the Federal Judicial Center
released a compilation of federal district court practice regarding the
mandatory disclosure provisions of Rule 26."! The results of the
compilation defy easy summary because so many district courts are
doing so many different things. The compilation itself includes a five-
page table showing the practices of the district courts, with this attempt
at tallying:

Nature of the Court’s Response Number of Courts
Courts whose decigions are final and

where FRCP 26(a) is in effect 32
Courts whose decisions are final and

where FRCP 26(a) is not in effect 6
(a)1) only is not in effect 4
Courts whose decisions are final and

where FRCP 26(a) is not in effect but

that have other provisions for disclosure 21
The individual judge is explicitly

given authority to require disclosure 13
Local rules or the CJRA plan require

disclosure 8
Courts whose decisions are provisional 30
FRCP 26(a) provisionally is not in effect 25
(aX1) only is provisionally not in effect 12
Local requirements are in place 6
(a)1)<(3) are provisionally not in effect 13
Local requirements are in place 2
FRCP 26(a) provisionally is in effect 51

The report states that “few of the fifteen largest districts, as measured
by number of judgeships, are fully implementing Rule 26(a).”'!*

Of course, counting the practices of districts themselves minimizes the
extent of diversity. In many of the districts, the decision whether to
engage in mandatory discovery is left to individual judges, and judges
are likely to have practices strung out on a continuum. Moreover,
districts (and individual judges) may, and do, pick and choose among the
various new provisions of Rule 26.

The result is a hodgepodge, one for which it is difficult to see the
benefits. The diversity of practice is troubling, because discovery most
assuredly is a practice that affects substantive rights and litigation

111. See 1994 U.S.S.C.A.N. No.3, 108rd Cong., 2d Sess., at 130.
112. Id. at 61356-36.
118. Id. at 6136.
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outcomes. Undoubtedly, if the relevant information is available, there
will be forum and judge shopping based upon the diverse application of
f.he }'ules. Moreover, there is no serious argument that experimentation
Justd.ieg this crazy-quilt, for the nature of the exercise promises highly
conflicting and unscientific regults.

C. Why the Trend to Localism?

No single factor accounts for the increased reliance on local decisions
concerning procedural rules. Above all, eoncern with managing the
enormous caseloads of the district courts has led to calls for procedural
reform and the enactment of local rules throughout the country. In
1975, for example, 117,320 new civil cases were filed in federal
courts,”™ and 230,509 new civil cases were filed in 19921

The growth in the caseload can be dealt with in only three possible
ways. One would be to increase the number of judges. Although there
has been some increase in the size of the federal bench, the result still
has been a substantial increase in the number of civil cases filed per
judge.® In 1975, approximately 293 cases were commenced per
j\.xdge;“" now it is about 355 cases per judge.*® There is no indica-
tion that Congress is prepared to create enough new judges to deal with
the increased volume of cases in federal courts.*’

A s_eeond way to deal with the growing caseload is for Congress to
curtail some aspects of federal jurisdiction. For example, a few years
ago Congress increased the jurisdictional amount in diversity cases from
in excess of $10,000 to in excess of $50,000.® The Federal Court
Study Commission proposed other ways of decreasing the caseload in
federal courts, including abolishing diversity jurisdiction.®® Again,

114. 1977 Annual Report of the Director of the Administrative Office i
States Courts, table 11, at 189 (1977). e of the United

115. 1992 Annual Report of the Director of the Administrative Office of the United
States Courts, table c, at A1-48 (1993).

11?. SezWiﬂiamW.Schwarw&Ruml]R.Whedar,OntheFedemlizatianofthe
Administration of Civil and Criminal Justice, 23 STETSON L. REv. 651, 699 (1994).

117. 1977 Annual Report of the Director of the Administrative Office of the United
States Courts, table 15, at 206 (1977).

118. 1992 Annual Report of the Director of the Administrative Office of the United
St:tle; Cohu;:,utal:l: 5, at 7 (1993).

. ing the number of federal judges is controversial, with some claiming
review of thess argemmests o Fomis ey B oo
see i i & Kramer, i

mFMCwm,I”OB.Y.U.Lm i » Defining the Role of

120. 28 U.S.C. § 1332 (1988 amendment). :

121. JUDICIAL CONFERENCE OF THE UNITED STATES, REPORT OF THE FEDERAL COURT
STUDY COMMITTEE 14 (1990).

1995] FEDERAL RULES 779

although there have been some efforts in this regard, major reductions
in the scope of federal jurisdiction are unlikely.

That leaves the final alternative: managerial reforms. Procedural
rules are changed to try to make courts more efficient and better able to
handle the crush of their caseloads. For example, the local rules
discussed above that encourage settlements and require, or at least
promote, the use of ADR are efforts to free up judicial resources. The
Civil Justice Reform Act required each district to devise plans for better
case management and thus fostered this trend towards localism.'™
Local rules are much easier to change and to adopt than are revisions
in the Federal Rules of Civil Procedure. Thus, as districts perceived a
need for additional reforms to make procedures more efficient they
changed their local rules and adopted new rules to cover matters that
previously had been unregulated.

At the same time, the lack of consensus as to how to deal with the rise
in the federal courts’ caseload also is responsible for the greater
divergence among districts. Allowing individual districts to opt-out of
the new version of Rule 26 was a political compromise in response to
strong opposition to the disclosure provisions. Likewise, permitting
individual districts to implement various discovery rules reflects a lack
of national agreement and a compromise to allow the matter to be
handled locally. There is a widespread sense of discovery abuse, but no
agreement as to how to solve the problem. The result, especially after
allowing districts to opt-out of new Rule 26, is enormous divergence in
discovery procedures across the country.

Allowing matters to be resolved at the local level also has a political
benefit for decisionmakers: they can duck deciding a hard question by
leaving it to local rules to handle. Especially in highly controversial
areas where any particular solution is likely to produce intense
disagreement, local rules allow the Judicial Conference to propose
solutions, but not encounter political heat because the actual choices are
made at the local level.

A sense of federalism, or more precisely, localism, also explains the
increasing lack of uniformity. Although all federal courts are part of the
same federal judicial system, there is a view that solutions are often best
arrived at locally. In part, this is based on a sense that local participa-
tion will produce more satisfaction with the rules and therefore make
them easier to implement. In part, too, there is a view that problems

and needs vary across the country and that local rules can best be
tailored to local concerns. :

122. 28 U.S.C. § 471
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IIl. THE CASE FOR UNIFORMITY

A pu'n;l;avl;};s j;losi.:iﬁcation t;‘:r afiopting the Federal Rules of Civil
Proced increase the uniformity in procedural rules i
guvﬂrts across the eol;ntry. qur to the adoption of the Fed::almRm
Prowduralr::lre,a ederaldlstnctcourtwassupposedtofollowthe
proced es for state courts in that state.’® Rules thus varied
:::rr::,ously among federal courts as state law determined the f:;:-al
courts’ gorowdumural rules. In response to an enormous disparity among
vy in proeedf ures, the Federa.zl Rules were adopted with “the
il - .. of providing for a single uniform system of proce-
But more than a half century after the adopti
I3 - . - ad
:n umfomty Bt.l.ll a value worth seeki.nge? A(:'ght.l);rf g:al;t‘:rdiemiel;ges’
Ino::img dxvelmttg in the prowdural rules among the federal dlstnct.su';
. mdressmgtha ese queatlops, initially we consider the benefits of
mmd .ty t are compromised or lost with the trend to localism that
o s ?smbedchabove. Then, we respond to the claimed benefits of
tion—and argu:stt.::lt‘l:lue?:m’diﬁmmind proga o
o aren;latrygely illusory and do not justify the

A.  The Benefits of Uniform Federal Rules

Prior to the adoption of the Federal
. Rales of Civil Proced
Conformity Act of 1872'® required that federal eoulrl:s eonformur:; g:
procedural rules of the state courts.12 Specifically, the Conformity Act

L.Q. 448, 451 (1935). of & New Federal Civil Procedure, 20 CORNELL
124. Id at 448.
125. Act of June 1, 1872, ch.
126, Id , ch. 255, § 6, 17 stat. 197,
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required that
thepractice,pleadings,andformsandmodesofproeeedingincivil
causes, other than equity or admiralty cases, shall conform, as near as
maybe,tothepracﬁoe,pleading!,andformsandmodeaofpmeedure
exisﬁngattheﬁmeinlikeeauminthewurhofrewrdintbesmte
within which such district courts are held."” ]

The result, by definition, was an enormous divergence of procedure in

federal courts. There was “great disuniformity in practice among the

federal courts, which varied widely from the archaic to the relatively

modern, depending on the varying practice among the states.”®

There is thus no doubt that the creation of the Federal Rules of Civil
Procedure was motivated, in part, by the desire for uniform procedures
in the federal courts.’® The justifications for uniformity in the 1930s
are still powerful today.'® Indoed, today few question the value of
uniformity. If asked whether the Federal Rules should be abolished and
replaced entirely by local rules, it is safe to say that virtually no judge
or attorney would make that choice. The trend towards localism is
paradoxical because it coexists with a strong consensus that uniform
procedural rules are desirable.

There are many commonly accepted values to uniformity. First,
uniform federal rules are more fair to litigants. When rules vary among
districts, the costs of litigating can vary enormously. For example,
districts with strict limits on discovery might be much less expensive to
litigate in than districts without limits on discovery. The outcome of
cases can depend not on the merits, but on the district and its procedur-
al rules. The result ofacasemightbediﬁ‘erentinadistrictwhich
pressures settlement and the use of ADR compared with one that does
not. Itseemsanfairthatthereaultinfederalcourtsnﬁghtmmon
geography.

Theresponsetothis,however,isthatsucbdisparityisaninherent
partofalargenaﬁonandthatdiversitycanbeagoodthing. For
example, criminal laws and penalties vary greatly among the states.
Why then should procedures not vary among federal districts to reflect

differing needs and views?
The difference is that federalism accords to each state great latitude

127. Id

128. Jmnma,nm,cmmcmmzo(«hed. 1992).

129. &WMD.WU»MSWWFMWAWWMM
Efficient Judicial Procedure, 24 ABA. J. 981 (1938).

130. Inaddiﬁuntntbavduudimudhua,mJanimTwan.ﬁcaGiﬁbBeSimpk:
Amhdiaandpmwdurdnefom,ssmnmv.ssz(mso)(dimﬁngthemtheﬁa

of procedural simplicity).
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mdevmngltsownlawssolongastheyarenotmeonmstentwnththe

Lonsuiuuon and lederal laws. A consequence of this is that there will

bedmpantyamonzthemmmm_hghe;awtﬁmﬁﬁmap ure,

Butthefederaleourtsaresupposedtobeasmglesystem Within that
Systvem 1L 18 uniair tor the outcome to depend on the acudent of location.

Second, uniformity is desirsble to aveid foruin shopping. The more

local rules cover important matters and the more that such rules vary,

the greater the amount of likely forum shopping. For mstanoe, if one

district has a requirement for mandatory ADR and another does not,

lawyers are hkely at times, to choose where to file based on their desgire
to have or to avoid such mechanisms, Szm:larly, a lawyer’s desire to

have or to id the mandadiae 35
0 avold the mandatory disclosure provisions of the new

%Z‘zvery rules will affect, and perhaps determine, where the case is
The mmnnn h\ t+his =
The this is to question whether forum shopping is

undemable The presumption in many areas of procedural law is that

forum shopping is somethmg to be aveoided. For example, the landmark

case of Kris Prilenst .. s _ 181

e of Zrie Saisroad v. Tompkins,™ which held that state law should
beusedmdwersltycases,wasbased in large part, on a desire to
decrease forum shopping.’** Yet, what is undesxrable about htlgants

nnlnnhnn tha facmcans o b 22
ocung

e lorum where they believe that they have the best chance
of succeeding? Certainly, litigants choose whether to file & case in

Swats W Akl & Case ini

f:(.i.e:..aln :)f:EaE :?Frt partly ba.sed on an assessment of where they have
5"'

t chance of prevailing, Likewise, a litigant might choose to
file in one state or another, or in one distriet or ansther based on an

CISLIICE O anotier, ©ased on an

assessment of the judges in each jurisdiction and their likely views on

tha faa=as at s‘.-L,

Perhaps the dislike of forum shopping is based on an PR

asuvare sense
f‘l?_t :il_B wrong to have results turn on t.he choice of fo . But put in

tnis way, the opposition to forum shopping seems to assume a degree of

fungibility among judges and a degree effe_-..ml..... that is unrealistic
and smply wrong.

The opposition to forum shopping might be the sense that it is unfair

that results varv debep_d‘lﬂﬂ on gnnn-anl“, 'v'v'i““" 4L fed_A,l .

This, of course, means that the forum shopping arg'ument is just a.nother
wayorexpressmgtnefalmessclmmdmcusseda

also is an efficiency-based reason for wanting to discourage

forum shoppmg The more the two sides in a lawsuit see the costs or

outcome depending on the district where the case is litigated, the more

there will be fights aver venue and jurisdiction. Uniformity in procedur-

131. 304 U.S. 64 (1938).
132. 304 F.2d 603, 74-75 (1938).
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alrulesthusehmmatesommasonwhytheparhesmghthavelengthy
costl ts over the location of the litigation.

an:lms ﬁyggelyozelated to a third justification for uniformity: the

benefits of standardization. Ifrulesvaryamongd;su'wts lawyers must

e ol Alndwiadk
the individual rules for eacn GiSwict.
expend substantxal time learning dealing wlth unfamiliar

i1l unmahmnl arr m
mevxtamy lawyers Wil 80me

procedures, leading to additional court time in =

and in enforcing compliance. Standarduanon is more efficient and

Lo P12 endian

decreases the costs of inugaion.
Lawyers increasingly practwe in a nationwide market for legal

e nalism is good in that it increases the competition
services. Such natio _11___’8_.A_n snanmtalizsation. The !reafﬁl’ the

lawyers and allows more 8 fion.

:E:fmm among local rules, the harder it :i ﬂi:o;;:e ugzt;ooz-:ltal::
orney i 8

ttorney to rachcemad;ﬁ'erent;unsmchon. 0

L@t&a&oﬁmm;wmuﬁ,itm.hswﬁmwxm

e, B e T e
co! to choose a San Diego a y

::: gzn Francisco simply because the San Diego sttorney knows the local

rules better than the other lawyers

L£s. LT nnl Dilas

B. The Supposed Benefits of Locas ituses
. o believe are good arguments against a fragmented

Despite what we veiieve are gooc aIgi
svstenl: of local rules, there are those who artg:epthat local iulu-i;n s:rve
thelr urposes section we address rimary argumenss in

P In this ia that there are very few instances

Mree anemnlivaian

favor of local rules. Our conclusion 18 that ther
in which local rules are neeesstml m aai.ol.vprolzu'laewt;leng Furtherpmpomwl:cczln;‘l:‘:"f
thatthereshouldbeacen 8 r revi

in order to ensure that a local 1 ruls is necessary and furthers a purpose

that outweighs the disadvantages of rule fragmentatmn
1 Custom. One of the arguments advanced most frequently

i. Local Cusiomi. Vne 0lile umen:

in favor of local rules is “local custom.” The argu.ment seems to have two

that conditions differ in differeni districts requiring

ﬁeﬁnﬁlﬁ’sﬁ second, that local actors simply are familar mt;h;
doing things a’. certain way. For example, just two years iﬂ;e.x_"_

Procedure were adopted, a commitiee of aisuricy

m Bules ?f S,w;lwu-,- local rules concluded that “varying local

Jnnnrhhnns made absolute uniformity 1ln the local rules of the district

col';;tsthe exlfelll:t that u}: ::d-giamant rests on local eustom, it seems to be

183. Subrin, supra note 1, at 2017 (quoting the Knox Report).
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a thin argument indeed. Stephen Flanders explains that the practice of
law is specfic to a jurisdiction “in a degree unheard of in professions
such as medicine or engineering.*'* Hegoesontosay,‘Federal
judges, for the most part, are products of the locations they serve.*®

Diversity is a necessity in federal courts so that they can respond not
only to local expectations and practice but also to specific institutional
demands.*'® Putting the very last piece aside for a moment, this
sounds a good deal more like an éxplanation of why local rules do exist
than why they should. Undoubtedly it is convenient for locales to have
rules that reflect local practice, particularly to the extent that “local
practice” means “the same as practice in the state courts.” This very

argument, however, was rejected when the federal rules were adopted. -

One of the primary arguments in favor of the Conformity Act was that
it would be easier for practioners in a locale to have to learn only one set
of rules. The federal rules were adopted despite this plea, however,
largely because it was felt that a system of national courts should run
under uniform rules. In other words, national umfonmty won out over
local uniformity.**”

What made sense in 1938 makes even more sense today. While it is

' certainly correct that much of the practice of law for many practioners

is local, it also is true that increasingly the practice of law is crossing
not only state but national boundaries.’®® The premise of the federal
courts is that they reflect one court system doing the nation’s business.
Permitting a profusion of local rules for the simple reason that local
practioners are familiar with them inappropriately disadvantages
litigants and their counsel coming from out of state. Absent some better
reason, it is insufficient simply to argue in favor of local rules for no
other reason than that locals like to do things a certain way.

The argument takes on a bit more force when proponents of localism
seek to justify local rules on the ground that local conditions differ,
requiring a different set of procedures. This may be what Flanders is
getting at when he discusses “specific institutional demands,”*® and
it certainly is what the framers of the CJRA had in mind when they

: 134. Steven Flanders, Local Rules in Federal District Courts: Userpation, Legislation,
‘or Information? 14 LOY. L.A. L. REV. 213, 263 (1981).

135. Id.

136. Id. at 263-64.

137, See generally Subrin, supra note 1, at 1999-2011. See also Herbert M. Kritzer &
Frances Kahn Zemans, 27 LAW & Soc. REv. 535, 549-52 (1998) (questioning existence of
“local legal culture” in foderal districts).

188. See Barry Friedman, Federalism’s Future in the Global Village, 47 VAND. L. REv.
1441, 1458 (1994) (discussing how GATT will internationalize the practice of law).

139. Flanders, supra note 137, at 263-84.
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advocated “bottom up” reform. Beginning with the Brookings Institute
Study there was recognition that “our recommendations take account of
the diversity of caseloads and types of litigation across different federal
jurisdictions.*™ Dockets may differ significantly in districts due to a
heavy caseload of criminal cases, or a concentration of products liability
cases such as asbestos or breast implants.

While the argument for local rulemaking based upon diversity has
some superficial appeal, it does not hold up well under close scrutiny.
As we stress above, procedure affects substance; the way the rules work
affects outcomes. It may well be that certain districts are laboring under
numerous criminal cases, and so it is more convenient to change the way
civil cases are handled in order to free up judicial time. Rural districts
may simply have smaller caseloads making it easier to deal with the
docket without substantial reform. But despite these factors, we are
troubled by the answer being to change the procedure in a class of cases
to accomodate others. While this might, within a district, seem an
appropriate approach, across district lines it serves to exacerbate
unfairness. The answer to overburdening should come from Congress,
either in the form of new judgeships or curtailed jurisdiction. Concededly
congressional reform has been slow in coming in the past, but it seems
to do little good to take the heat off by developing a special assembly
line for general civil cases that must be handled expeditiously to make
way for other cases.

Indeed, the closer one looks the more doubtful the argument becomes.
The advocates of local choice based on local custom or diversity
unfortunately do not offer numerous examples of necessary diversity in
local rules. More often, the argument is stated at a high degree of
generalityy. When examples are given, however, the practice of
fragmentation appears even odder. For example, Professor Cavanagh
suggests that “minutiae” such as “time limits for filing and responding
to motions, the form and content of briefs, the content of final pretrial
orders, and whether the court will entertain oral argument on motions,”
is not the stuff of federal rules, and *by and large ... . turn on local
custom.”™® As long ago as the Knox Committee Report, local rules
were seen as necessary regarding “rules of admission of attorneys to
practice, calendaring motions, and assignment of cases for trial.”¢

It is readily apparent that many of these “minutiae® have the ability
substantially to affect rights, and virtually none of the items is such that

140, Brookings Study, supra note 41, at 11.
141. Cavanaugh, supra note 11, at 731.
142. REPORT TO THE JUDICIAL CONFERENCE OF THE COMMITTEE ON LOCAL DISTRICT

CoOURT RULES III (1940) at 7-9, quoted in Subrin, supra note 1, at 2017.
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local rules are required. The availability of oral argument, or the time
available to file motions are good examples of rules that can affect an
outcome. The very diverse practices of the federal circuit courts with
regardtooralargumentaretroubling. Oral argument is important or
it is not; there ought to be some concensus, Surely the importance of
oral argument does not vary by circuit.

Similarly, rules that treat “minutiae” are not (simply for this reason)
appropriate for local variance. We discuss below the problem of whether
andwhenlocalnﬂesareneeessarytoﬁlltheinberstieesofthefederal
rule. Answers may differ depending upon circumstances. But the need
for a set of less weighty rules is not an argument that those rules be
different in every jurisdiction of the country. It is the nature of such
rules that they are numerous and multiply. A danger of the rulemaking
process is that rules become the panacea for every problem. While this
problem must be addressed, it will not help matters to have the problem
addressed in every district. This will only contribute to delay, cost, and
unfairness to out-of-district litigants.

simply provide(l mundane information for lawyers about how, where,
and when the court operates,”*® Stephen Flanders offers this as a
primary and important function of local rules. He cites as examples the
hours of the clerk’s office, and rules about case assignment.!* Another
category of rules that Flanders conjoins are rules relating to manage-
ment, rules that are “essential tools in implementing court policy in
administrative matters.” “Matters such as determining the balance
between ‘free press’ and “fair trial concerns, dismissing cases for failure
to prosecute and interrogating jurors after verdict all involve regulation
of the conduct of lawyers, and are clearly within a court’s discre-
tion.”  Simply pointing to housekeeping purposes does not truly
justify local rules, however, as a distinetion between Flanders’ categories
makes clear. The first category—rules that simply inform—are
unobjectionable, precisely because they are not rules. If they merely
inform, but do not require anything of lawyers, then the provision of
information is commendable. © The only question is whether the

143. Flanders, supra note 137, at 262.
144. Id. at 262-63.

145, Id at 218.

146. Id at 218-19.
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information needs to be packaged as a “ru.le lavrvers. however,
'lbtheextentthatthelocalrulesreqmreoonductg wWyers, oweyer
these rules—be they for “administrative matters, Wmdiuuss a!;ove.
hatever—still are going to implicate the concerns we dis ey
Eehbelsthsmsehesare,toaeertainexfent,mslead:glﬁdlm ey
mask what might be a very real impast.on 'su.bstan vefor fmlure n
evident example of Mr. Flanders’ own is d:smmsm.gtecasesl s for B o
prosecute.”® These rules are rules, and appropriately

the section immediately following.

tersti ' justi the ground they

i Rules. Many rules are justified on

ar: inltlelrstiﬁalt.ia(;fben-:imes this is explicli::, as t;vhe‘mﬁ;f:svm
lains rules are beneficial when they . ]

ex?:ional thm?:slgfgl Other times interstitial rules ar&explm:et(xlﬁb::;:

:lv?thin the district court’s discretionary authority. M:nd tial rulos

prove to be a difficult topic, though less so after some gro

awl:iz.st, it comes as at least some surprise that there mi:id a t:leebat:;;:bout
hether local rules in conflict with federal rules sh pebe tted.
R 4 rohibits this, and for what would seem to good

— %“fm;hzfyagzer all, is the point of having a national rule if i;c;;
Siatricts may deviate at will? Nonetheless, both the CJRA and the 1993
Amendments appear to contemplate local mlgs ll)m:o:;n e tiets
tional standards. The CJRA is unclear as to this, :11 Ko
xve adopted plans inconsistent with the feder.al es.e e e
Amendments bve 20 exBlct OBt ithor event the frend is
i i i wil e fede: - In
l:b‘:til; ;;fo:::is ;erzgably results from an inability to reach concensus on

the national level. N ) aght to bom markedly
f interstitial rules is—or o . :
smallseezrnd’thanthe tilixeeld“:aps" in the federal rules. One interpretation of

mightdiﬂ'eramongdistﬁsts,andoughtwbepublhbed.
h‘;?é“’mmm supra note 137, at 219.
149, Edward D. Cavanaugh, supra note 11, at 731.
150. See generally Flanders, supra note 187, at 221.
151'. See FED. R. CIV. P. 83.
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interstitial rules-might allow for any rule not flat out contradicted by the
federal rules. This, however, is too broad a definition. For example, the
federal rules, until recently, set no limits on-interrogatories or deposi-
tions. By local rule, however, limits were set in some districts. This
typeoflocalnﬂestrikesusastoofundamentallydiﬂ'erentinpolicy&om
the federal rules to be taken as “interstitial.” Interstitial rules ought to
be those that either fill in the local rules where wide discretion is
granted, or clear up something left unclear by the national rules. An
example might be a local rule setting out the procedure for drafting a
Rule 16 order. Rules of broader scope than this might also be appropri-
ate, but they should be seen for what they are: an attempt to formulate
important new policy. As such, we deal with them below in the section
on experimentation. .

With these understandings in mind, we take the general position that
although there might be some narrow compass for interstitial local rules,
such rules still should be the exception. Indeed, we believe that such
rules never should be permitted to take effect without central approval.
While this position no doubt will be  controversial, it rests on well-
reasoned views about the appropriate level of case management.

In our view, loealrulesaretheleastopﬁmalofpossiblecaaemanage—
ment techniques, and result most often from an inability or unwilling-
ness to make case management decisions at the optimal level. Much
rulemaking is simply seen as beneath the dignity of a national rule or
rulemaking body. On the other hand, it is bothersome for a district
judge to have to make decisions on a case-by-case basis. But the result
is decisionmaking at a level calculated to be least efficient.

Take the frequently offered example of establishing page limits on
brief, or other matters about the form and contents of briefs. Whether
the rule should be national or case-by-case may depend upon the type of
brief at stake, but there is little apparent benefit to a local rule. The
circuit courts have their own elaborate rules about contents of briefs and
page limits. -The reason for this local choice is unclear, however.
Appellate briefs are similar, and vary little from case to case in their
particulars. That is why circuit-wide rules suffice, with exceptions
granted by motion. Yet, there is no reason for rules to differ circuit by
circuit either. This creates inefficiency, expense, and unfairness, all to
Do appreciable end. Another example is presumptive discovery limits.
It seems difficult to avoid the conclusion that if limits are desirable they
ought to be set on a case-by-case basis. Every case is different. Some
cases may profit from no interrogatories except the most basic, and a
long series of depositions. In other cases a deposition of anyone but the

plaintiff may be unnecessary. But district courts are looking to find a
way to avoid the difficulty of managing discovery on a case-by-case basis.
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Thus, they draft local rules in the hope the rules will solve the problem.
Local rules are a Procrustean bed likely to satisfy no one. )
Particnlnrlyinlightofourdiscussionaboutlocalcus!:om, 1ts.houldbe
clear that rarely if ever should a rule turn on conditions unique to a
district. If a rule is needed it is not too trivial to be promulgated
nationally. If a rule is not needed, it is not needed. Bythesamet?ken,
cases are different and require differentiated management. By this we
donotmeantracking,whichisjustanill—ﬁtﬁngnﬂeofitsqwn.. We
meanthatmostcasesrequiretheeareﬁllattentionofadismct?udge.
Judges may not like this task. But it will not.sol.vg a.nyﬂnng to
promulgate one size fits all rules to substitute for individualized case

management.

Having said all this, we concede there may well be examples of rules
that are necessary and appropriate at the local level. We would not segak
to rule them out entirely. But by the same token, wethmkltessentgal
to establish a mechanism by which local rules are tested by some entity
other than the local judges who favor the rule. We suggest that

mechanism below.

4. Districts as Laboratories. In a bow to a fashionable rat.:ionale
for federalism, one of the most frequent defenses of local rules is that
beneficial national rules are often the product of local reform.s. 'Do hear
the story told—and we have no doubt it is. a true one in this re-
gard—local judges think up solutions to local probler.ns a.nd adopt them
as local rules, several similar approaches are tried in different pl?.ws,
then the experiments that seem to work get adopted as'natwnal
rules.’®® If local rulemaking is eliminated, critics argue, this process

experimentation will be lost. )
OfWhile the “local rules as laboratories for experimentation” has merit
intheory,itrunsintoseﬁousdifﬁcultyinpractice.Belowwepropose.a
wayinwhichdistricteom‘tseouldbeusedforh-ueprqeeduralexpen-
mentation. But as currently operating, these laboratories are as likely
to yield incorrect results as correct ones. Moreover, there is no reason
that experimentation must operate from the bottom up, and more reason
tobelievethatinfactitwouldoperatefarbettetﬁ'omthetquown.

What currently passes for experimentation only may do so in the very
loosest sense. Many critics, while applauding in theory the idea of
experimentation before procedural change, nonetheless have been

162. See, 8., A. Leo Levin, Local Rules as Experiments: A Study in the Division of
Power, 139 U. PA. L. Rev. 1567, 1579 (1991).
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sharply critical of the way in which tha i

X . t experimentation is occur-
ring."® Leo Levin, former director of the .

the case succinctly: Y r of the Federal Judicial Center, puts

’lngp?rimentwithoutpayingduemgnrdtoﬂm i i
:c;eruse in self-eontradwhon Nor can m:pressxomsr:::“1 z::t.:)fu‘xi-:::smolfs I:;z
ectsofparhmﬂarpmeedures substitute for hard data. By the sam
token,ltmot:htﬂeusetocoﬂectdatapmducedbyexpeﬁmentsﬂmtar:
ls’o;u;p:orfgor1mpmperlydeslgned that they cannot serve as the proper
Sasis fo whdmuﬁ.mm, it has been wisely said that
2 umant o by ot e a.g‘oorly or improperly designed
baIc.]e:vm dss comment highlights serious deficiencies in both the front and
E ends of current process. First, the “design” of existing experiments
is extrem‘ ely poor. For the most part they seem not to be designed at all
but smp'ly put into operation in districts that want to try something,
new. This method of experimentation stands in sharp contrast to, for
example, th,.at sugggsted by Professor Laurens Walker, who argues ;:hat
prowt‘iural innovation be tested in true field experiments and quasi
e;p;e::xment.s desxgn'ed to yield valid and significant data.'® Aqocom:
P hﬁg this would qulve dwgn., ing experiments to rule out as far as
ﬁ lise any cause for results other than the innovation being tested, to
esta h cont;ol groups against which the innovative districts may be
resulparedt‘s , an toe'nsuretoasgreatanextentaspossiblethatthe
o arsw ;lgﬁr,erahzabl(‘a to the context in which they will operate.
prof mr Wor s descnptlon' of the process of scientific experimenta-
b caad 'why the CJRA, mcludmg countless surveys promulgated
CJ'RA visory groups _operatmg with no training in the relevant
tectheeoil:i,es: is unhkely‘;i ;oelylleld valid information.
nd, innovation o is put into operati i
ostansxbly. is data, but for the most part reduo::l t?ist:l:;dufn::d:zt
The hearings before the Biden Committee on the CJRA stand as a
crowning example. One would hope Congress was not making decisions

163. See, e.g., Levin, supra note 155, at 1581, 1590; La Perfecting
Cios e . ) 8 . ; Laurens Walker, Federal
(swxl Rule;. A Pmpooal MWWW, 51 LAW & CONTEMP. PROBS. 67

ummer 9.88),hndn8.uullamx,wpmm48,at403-o4.

m. ;:n;,cupmnotelﬁ,atmso. '

158. See dknr,mpmnotgl“,at%-ﬂ.&aaboDebonhR.Henﬂer,Rewchmg’
%mwﬁmmmw Pitfulls, 61 LAW & CONTEMP. PROB. 55 (1988) (discussing
Deborsh Hensler & Frances Ko Zemes o Erroos Cont

Kahn Zemas, Viewpoint: How to Improve Civil Justice Policy,

77 JUDICATURE 185 (1 i .
indicator). (1994) (arguing for better data collection on civil justice system
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about national procedural innovation based on random stories about
what one judge did with a particular case, or upon vague reports of what
was accomplished in a district with some innovation. Yet a reader of the
hearingtransa‘iptisleﬁtoalmostnoothereonclusipn.

Moreover, experiments should not be designed without some sense of
the difficulty they pose. Many of the problems we identify with
procedural fragmentation necessarily are present when controlled
experimentation occurs. For example, both inefficiencies of differing
procedures across districts and procedural unfairness from different
applicable rules will result. At least in a controlled experiment, however,
thereeanbeattenﬁontominimizingtheseeosts,ortomaximizingthe
value of data collected while the costs are incurred.

On balance we believe some careful experimentation may be both
commendable and necessary. Particularly in light of procedural change
that seems particularly innovative and far-reaching, it would be better
totestnewideasbeforeusingtheentireeountryasaguineapig. The
adoption of, and changes to, Rule 11, as well as the new mandatory
disclosure rules are examples of procedural innovation that might well
have benefitted from testing before implementation. Experimentation,
however, is hardly an argument for local rules fashioned by local
districts operating on their own. Recall that the argument about
experimentation is offered to support local rulemaking autonomy. But
we believe quite the contrary is true. In an important article Professors
Rubin andFeeleymakethepoint,intheeontextofdiscussingthefederal
system, that experimentation may be effected best with strong central
control, rather than letting each state go its own way.!®® While we
reserve judgment on the Rubin/Feeley argument in the context of
federalism generally, the argument certainly holds sway in the
rulemaking context. .

True experimentation should occur with strong central control. There
should be national debate about which experiments to pursue, and
central control to ensure the experiments (to the greatest extent
possible) actually yield results. Much of the difficulty we have identified
with existing stabs at experimentation prevails because districts are
proceeding on their own. From a central standpoint, experiments can be

designed and implemented across districts.

IV. CONCLUSION
As must be evident, we believe the current proliferation of local rules

156. EdwardLRubin&MaleolmFeeley,Fedcmlism&Socho‘aonaNaﬁonal
Neurosis, 41 UCLA L. Rev. 903, 910 (1994).
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and the trend to localized reform and innovation is ill-advised. The very
purpose of a system of Federal Rules of Civil Procedure was uniformity,
and the case has not been made, nor seriously attempted, to overthrow
that regime. Rather, the trends we observe are all the more disturbing
because they are occurring without careful consideration, or as a matter
of political compromise unrelated to the goals of a functioning procedural
system

For the most part we believe uniform national rules are a good idea,
and local rules a bad one. Uniformity is desirable for reasons including
efficiency and substantive outcome fairness. Local rules are undesirable
because they interfere with the system of uniformity and by-and-large
offer little real benefit. By the same token, we concede there is some
role for disuniformity in appropriate circumstances. The most prominent
example is probably the need for some controlled experimentation. But
there also may be instances in which local rules are needed to account
for local condition.

Ultimately we believe that a stronger system of central control is
essential to reassert uniformity while dealing with instances in which
local rules are appropriate. While we leave for another day the question
of what that central authority should be, it seems at least initially that
the authority ought to be an adjunct to, and under the control of, the
Judicial Conference. We say that with at least some misgiving, however,
because we are concerned that a body composed entirely of judges may
overvalue ‘anecdotes and opinions about reform and be insufficiently
attentive both to social science process and to the needs of court
users. ¥’

At any rate, our proposal is a simple one, with four basic pieces.

1. No local rules should be permitted to go into effect without
approval of the central authority. The criteria for approval should be
whether there is a unique local problem that requires its own rule,
and whether the unique problem is such that solving the problem
Jjustifies the cost of disuniformity.

2. Proposed rules that do not meet the above criteria nonetheless
should be considered for national adoption. We should discard the

157. In this regard we note the current debate about the composition of the Rules
Advisory Committees. It is at least our tentative view that whatever central control there
is ought to have adequate representation by court users as well as judges, with good
assistance from qualified social scientisis. We also note the current discussion of whether
the rulemsking process really should be one that follows a pluralistic political model, as
many argue. It again is our tentative view that even if rulemaking should occur in some
other fashion, good rulemaking still may require decisionmakers other than judges, who
may overrule their expertise in procedural reform, and discount the skills of other profes-
sionals.
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notion that trivial matters are inappropriate for a national rule. If
there is a needed rule, it should be national in scope. National
rulemakers should carefully consider whether the subject matter of the
proposal should be dealt with on a case-by-case basis. If not, and if a
rule is needed but the rule does not deal with a unique local situation,
the solution should be a national rule.

3. There should be no opting out of federal rules. The Federal
Rules of Civil Procedure should be uniform and national in scope.
Political pressures should not be resolved by simply deferring
questions to local choice. :

4. Finally, experimentation is to be encouraged on a national
basis, through carefully considered and developed experiments. When
rules deal with significant innovation, the central authority should
consider an experiment. Experimentation necessarily must be limited,
which means proposals will compete against one another. Significant

" procedural innovation ought to proceed on the basis of valid data, with
some advance idea of pitfalls and how they can be addressed.
In sum, we believe there may be some place for local rules. But even
that decision should be made nationally. For the most part the Federal
Rules of Civil Procedure should be the rules by which all lawyers play.




Michael A. Feist

Attorney at Law

386 North Wabasha Street
654 Capital Centre

St. Paul, Minnesota 55102
(612) 223-5179 Fax

(612) 223-5175

(i) 1x ot -

&Bpr, OF
= "‘_\,ﬂj s
October 9, 1996 “URTS

UCT]()E@@

Mr. Frederick Grittner iz?i_@&iw
Clerk of the Appellate Courts

305 Minnesota Judicial Center

25 Constitution Avenue

St. Paul, Minnesota 55155

Re: Proposed changes to Rules of Civil Procedure

Dear Mr. Grittner:

Pursuant to our telephone conversation this morning enclosed is
an original and eleven copies of a letter expressing my concerns
regarding a proposed change to rule 5.02 of the Rules of Civil
Procedure which would permit service by facsimile transmission.

Please forward these letters to the Justices.

Michael A.
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Michael A. Feist

Attorney at Law

386 North Wabasha Street
654 Capital Centre
St. Paul, Minnesota 55102

(612) 223-5179 Fax
(612) 223-5175 October 9, 1996

The Justices of the Minnesota Supreme Court
Minnesota Judicial Center

25 Constitution Avenue

St. Paul, Minnesota 55155

Re: Proposed changes to Rules of Civil Procedure
Dear Justices of the Minnesota Supreme Court:

The October issue of Bench and Bar contains recommendations from
an. advisory committee concerning amendments to the Rules of
€ivil Procedure. Of concern to me is the proposed change to
‘rule 5.02 permitting service by facsimile.

According to my office sharing arrangement I must pay $1 per
page for faxes I either send or receive. Obviously, I can
control the faxes I send. On the other hand, however, I have no
control of faxes sent to me.

In my opinion the fax machine is abused now by attorneys who do
everything at the last minute. Likewise, government attorneys
and attorneys in large law firms have substituted the U.S. mail
with a fax. Permitting service by fax will not only condone
this practice but also place the expense of service on my
clients and the clients of lawyers similarly situated. Instead
of paying a courier to hand deliver documents or placing postage
on documents served by mail a lawyer can, pursuant to the
proposed amendment, shift the expense of service of process on
the party being served.

When considering the proposed change, I ask that the Court
either reject service by facsimile or provide language in the
rule whereby the server bears the cost, if any, of service by
facsimile. Making the one who utilizes the fax machine to serve
documents pay for the convenience is no different than the $5
paid to court administrators when filing documents by facsimile.

MAF/ms S
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Mr. Frederick Grittner
Clerk of the Appellate Courts gcT - § 1996

305 Judicial Center
25 Constitution Avenue

St. Paul, MN 55155 FILED

Re: Proposed Amendments to the Minnesota Rules of Civil
Procedure

Dear Sir:
Enclosed is a Request for Oral Presentation and Written
Statement by the MDLA with regard to proposed amendments to the

Minnesota Rules of Civil Procedure.

Thank you. |

RJT:jo
Enclosure

cc. John M. Degnan, Esqg.
Rebecca Egge Moos, Esq.
Ms. Linda Jude |

299 Coon Rapids Boulevard, Suite 101, Coon Rapids, Minnesota 55433
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. STATE OF MINNESOTA 08T - 8 1996

IN SUPREME COURT

NO. :C6-84-2134 FILED

IN RE: HEARING TO CONSIDER
PROPOSED AMENDMENTS TO THE
MINNESOTA RULES OF CIVIL PROCEDURE.

REQUEST FOR ORAL PRESENTATION
AND WRITTEN SUBMISSION

TO: THE SUPREME COURT OF THE STATE OF MINNESOTA:

Richard J. Thomas states as follows:

1. That he is an attorney licensed to practice law in the
state of Minnesota and is co-chair of the Minnesota Defense
Lawyers Association Law Improvement Committee and Vice President
of the Association.

2. That he requests that a member of the MDLA, Mr. John
Degnan, be allowed to participate in oral presentations scheduled
by the court for October 9, 1996, to address proposed changes in
the Minnesota Rules of Civil Procedure, which are of interest or
concern to the membership of the Minnesota Defense Lawyers
Association.

3. That he respectfully submits the attached written
statement outlining the issues upon which the MDLA would like to
address the Court.

Respectfully submitted,

Dated: (6/3// 7 é BURKE & THOMAS

By.
Ward J. Thomas (#137327)

299 Coon Rapids Boulevard

Suite 101

Coon Rapids, MN 55433

(612) 784-2998

Attorneys for Amicus, Minnesota

Defense Lawyers Association




WRITTEN STATEMENT

The Minnesota Defense Lawyers Association is a voluntary
organization of more than 800 Minnesota attorneys whose practice
is substantially related to the defense of civil litigation.

The Minnesota Defense Lawyers Association would like to voice
its objection to the proposed rule changes for new Rules 26.01 (b)
and 26.02(d) (1) .

I.
DISCUSSION

The Minnesota Defense Lawyers Association recognizes the
pivotal role that expert witnesses play in civil actions. Indeed,
in professional negligence cases, the failure to produce
supporting expert testimony is often times fatal to the claim.

The MDLA also favors those changes which reduce the cost of
litigation and the potential for abuse and delay. Unfortunately,
mandatory or “automatic” depositions of experts, following the
exchange of reports “prepared and signed by” each expert, will
increase costs, potentially delay proceedings, and will not
enhance the trial of civil actions.

Undoubtedly there are many cases where the depositions of
experts are important and helpful in the resolution of the cases
involved. Under current Minnesota practice, these depositions are
routinely taken when warranted. Nevertheless, Minnesota does
allow for the protection of litigants in those cases where the
desire to depose another’s expert is not motivated by the need for

additional information to adequately prepare for trial, but



rather, is a “tactic” to make litigation more difficult for the
party or the party’s expert.

Unquestionably, the depositions of experts are expensive. 1In
addition, the experts themselves are often disinclined to be
engaged in the civil litigation process at all (i.e., treating
physicians) or are inclined to be in the civil litigation process
but at great expense.

Under current Minnesota practice, a party is obligated to
disclose those opinions, and the basis for those opinions, held by
their testifying experts. If those answers are inadequate, a
motion to compel further disclosure is available and, of course,
costs can be awarded for the motion. Finally, in cases of need,
the depositions can be ordered by the court with appropriate costs
apportioned on the basis of need.

Minnesota’s current process allows for judicial intervention
in the event that the discovery is being sought for reasons other
than the need for legitimate information.

Under the proposed new rules, however, the process changes
entirely. First of all, every witness must prepare a report.
See, Rule 26.01(b) (2).' After a party incurs the expense of a
“witness” preparing a report, the witness can then be
automatically deposed pursuant to Rule 26.02(d) (1) .

The better practice is for a party, through his or her

attorney, to disclose the expert opinions, the bases therefor, and

* Ironically, although the rule requires the witness to prepare

the report, the committee assumes the report will be prepared by
attorneys. A Rule should not be promulgated which a committee
assumes will, as a matter of practice, be broken as a matter of
course. If the committee contemplates attorney preparation, the
Rule should say so.



then contemplate a judiciary which will enforce a limitation on
the opinions expressed at trial in conformity with the opinions
disclosed. This process enhances the responsibility, efficiency
and low cost.

The problem arises when inadequate disclosure is made and
then, at trial, the offending party is allowed to go beyond the
scope of the disclosure. That problem, however, can be solved
entirely by a judiciary which simply enforces the rules.

II.
RECOMMENDED CHANGE.

Accountability is essential in civil litigation. The MDLA
agrees that the opinions disclosed must be the opinions actually
held by the experts. 1If the rule only provides that an attorney
or party can sign a disclosure, the potential exists for an
inadequate or inaccurate disclosure.

This potential problem has been solved in medical malpractice
litigation pursuant to Minn. Stat.§ 145.682, subd. 4. The expert
witness must sign the interrogatory disclosure of that expert’s
opinion. As such, accountability is assured in an efficient and
cost-effective manner. For that reason, the MDLA fully supports
that aspect of new Rule 26.01(b) which requires the gignature of
an expert on all expert witness disclosures. The additional
requirement (fallacy) that the witness prepare the report is both
unnecessary and redundant in the event that an expert’s signature
to the disclosure is required.

The MDLA further recognizes the need for accurate information
from an expert and, at the same time, a method by which the

process can be reduced. Turning again to medical malpractice




litigation, this balance has been met by Minn. Stat. § 595.02,
subd. 5, which allows defense counsel to meet, on an informal
basis, with treating physicians to understand their opinions.
This has proved to be less costly than taking a deposition, more
readily available, and provides counsel with the information
necessary for an effective cross examination. The MDLA recommends
that the scope of Minn. Stat. § 595.02, subd. 5, be broadened to
include access to treating physicians in other types of cases, as
well.
ITI.
CONCLUSION.

Minnesota law currently has in place an effective, efficient
and cost-conscious method of exchanging valuable information in
the discovery process. The proposed Rules which mirror the
federal rules will burden Minnesota litigants with increased
costs, discourage experts (notably physicians) from being involved
in the litigation process, and will be counter-productive to the
committee’s goal of reduced cost and abuse.

The MDLA agrees that expert accountability is essential and,
therefore, suggests that the Court adopt a rule requiring an
expert to sign an expert witness disclosure. In addition, if the
Court believes that increased access to treating physicians is
essential, the MDLA supports the Court’s recommendation to the
legislature to expand Minn. Stat. § 595.02, subd. 5 to allow for

these informal conferences in all civil cases. An informal



conference with other experts can prove to be a cost-effective

supplement to the deposition process and it is recommended.

Dated: (Cy§§7?%/

Respectfully submitted,

BURKE OMA

By.

‘cha}yd J. Thomas (#137327)
299 foon Kapids Boulevard
Suit 1

Coon Rapids, MN 55433
(612) 784-2998

Attorneys for Amicus, Minnesota
Defense Lawyers Association
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